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CRIMINOLOGY CHARACTERISTICS 
OF CRIMES AGAINST THE PERSON 


ABSTRACT: Crimes against life and limb are crimes that constitute a 
violation of the physical and mental integrity of a person, and are classified 
as crimes of violence. These criminal acts have been subjected to penalty 
ever since the first written regulations or codes appeared with the aim to 
preserve and protect life and body as the most important human and social 
values. Having in mind the consequences of committing crimes against 
life and limb, it is clear that the primary task of every state is to work to- 
wards their suppression. The precondition for the realization of this task is 
reflected in the exploration of their criminological characteristics in order 
to create effective prevention measures through the understanding of the 
causes of this phenomenon and a comprehensive approach. 


Keywords: crimes against life and limb, crimes of violence, criminological 
characteristics. 


1. Introduction 


Although it can be said that all forms of crime have the characteristics 
of violence in a certain way, in the classification of crime, certain acts are 
defined as crimes of violence. Violence constitutes the use of physical force 
that unlawfully endangers the integrity of a person or other goods or values. 

Starting from the fact that crimes of violence severely endanger physical 
integrity, forms of this type of crime can be manifested as homicide and other 
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acts aimed at depriving a person of life, i.e. murder and attempted murder, 
injury to bodily integrity and health.' 

Violence is, in essence, connected with the notion of power, in other 
words, physical violence is the roughest form of power, where it comes down 
to the superiority of an individual or group that commits violence and the 
powerlessness of the victim against whom violence is committed. Thus, al- 
though the notion of power is usually associated with material goods and a 
certain social status, power is also directly related to violence because it can 
be directed the domination over a person and the life of others.’ 

In that sense, violence essentially implies aggression, specifically inten- 
tional and unlawful physical or mental injury to another person or group of 
people. That is why violent crimes include crimes against life and limb. 


2. Crimes Against Life and Limb in The 
Criminal Code of The Republic Of Serbia 


Criminal offenses aimed at protecting life and body are located in 
Chapter Thirteen of the Criminal Code, and this group includes criminal of- 
fenses of murder, aggravated murder, manslaughter in a heat of passion, in- 
fanticide, mercy killing, negligent homicide, incitement to suicide, and aiding 
in suicide, illegal termination of pregnancy, serious bodily harm, light bodily 
injury, brawling, a threat by a dangerous implement in brawl or quarrel, en- 
dangerment, abandonment of a helpless person, failure to render aid.? 

These crimes are systematized first, in the special part of the Criminal 
Code, and they define life and body as the most important human and social 
values. Thus, the object of protection from these crimes is defined as a dual 
set of values: a) life (or the right to life) and b) bodily integrity (physical 
and mental constitution of a person, i.e. the right to their inviolability). The 


' BoSkovié, M. (2011). Kriminologka obeleZja i tipologija nasilni¢ke li¢nosti [Criminological 
Characteristics and Typology of a Violent Personality] u: Nasilni¢ki kriminalitet — etiologija, 
fenomenologija, suzbijanje — medunarodno nauéno-struéna konferencija [Violent crime — etiology, 
phenomenology, suppression — international scientific conference]. Banja Luka, Panevropski 
univerzitet Apeiron, p. 32. 

> Gaji¢é, G. (2011). Osnovne karakteristike nasilni¢kog kriminaliteta i njegovih uéinilaca [Basic 
Characteristics of Violent Crime and its Perpetrators] u: Nasilnicki kriminalitet — etiologija, 
fenomenologija, suzbijanje — medunarodno nauéno-struéna konferencija [Violent crime — etiology, 
phenomenology, suppression — international scientific conference]. Banja Luka, Panevropski 
univerzitet Apeiron, p. 279. 

> Kriviéni zakonik [Criminal Code of the Republic of Serbia], Sluzbeni glasnik RS, br. 85/05 — 
ispr., 107/05 —ispr., 72/09, 111/09, 121/12, 104/13, 108/14, 94/16 i 35/19. 
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act of committing these crimes can be performed exclusively against another 
person, it cannot be taken against oneself, given that suicide and self-harm are 
not considered to be crimes. The perpetrator of these crimes can be any per- 
son, and when it comes to culpability, these acts can be committed with intent 
or negligence. The object of protection is the human person, that is, their life.* 

One of the most serious violent crimes is the crime of murder, and in 
that sense, it causes special attention to the professional public, but also of the 
general society, especially when it comes to prevention of this criminal activ- 
ity. The criminal offense of murder is an incrimination aimed at achieving 
criminal protection of a person, from the moment of birth to death, and, in that 
sense, the object of this criminal offense is a living human being. Bearing in 
mind that the act of committing the criminal offense of murder can be very di- 
verse depending on the manner of commission or the means used, the legisla- 
tor determined this criminal offense according to the caused consequence, 
and not according to the modality of execution.° 


3. Characteristics of Crimes Against Life and Limb 


The personality of the violent criminal, as a rule, is characterized by 
aggression, impulsivity, anti-social behaviour, lack of sensitivity, moral 
principles, lability, paranoia, jealousy, irritability, emotional oscillations, a 
tendency to other socio-pathological phenomena, etc.° Therefore, a poten- 
tially violent criminal can be recognized according to certain characteristics 
of his personality, which enables him to be provided with adequate help, in a 
psychological sense, in time, in order to deter him from possibly committing 
a crime. 

According to a survey conducted by the Belgrade Centre for Security 
Policy on the opinions and attitudes of Serbian citizens when it comes to 


4 Jova’evic, D. (2017). Kriviéna dela ubistva [Murder as a Crime]. Beograd, Institut za kriminolo’ka 
i socioloska istrazivanja, pp. 13-15. 

> Igra¢ki, J. (2015). Kriviénopravne i kriminoloske karakteristike nasilni¢ékog kriminaliteta u 
Srbiji [Criminal and Criminological Characteristics of Violent Crime in Serbia] u: Hughson, M., 
Stevanovié, Z. (editors) Kriminal 1 drustvo Srbije — izazovi druStvene dezintegracije, druStvene 
regulacije 1 o¢uvanja Zivotne sredine, [Crime and Serbian Society — Challenges of Social 
Disintegration, Social Regulation and Environmental Protection, ]. Beograd, Institut za kriminolo8ka 
i socioloska istraZivanja, p. 79. 

® Milié, A. (2011). Etiologija i prevencija nasilja [Etiology and Prevention of Violence] u: Nasilniéki 
kriminalitet — etiologija, fenomenologija, suzbijanje — medunarodno nauéno-struéna konferencija 
[Violent crime — etiology, phenomenology, suppression — international scientific conference]. Banja 
Luka, Panevropski univerzitet Apeiron, p. 70. 
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violence, as many as 74% of respondents said they believe that violence in 
Serbia has increased in recent years.’ 

However, statistical data provided by the Republic Statistical Office 
show that the number of convicted adults, when it comes to crimes against life 
and limb, has been decreasing in the last five years.* Despite that, the opinion 
of the citizens of Serbia speaks in favor of the fact that the general feeling of 
insecurity among citizens is more pronounced, and the feeling of vulnerability 
is certainly one of the indicators of the security situation in the country and the 
need to solve this problem. Especially considering the social and economic 
impact violent crimes have on society. 


Table 1. Convicted adults according to the criminal offense 2015-2019. 
2015 2016 2017 2018 2019 
Number | % | Number} % | Number | % | Number | % | Number | % 











Crimes 
Against Life 2074 |6,2) 1935 |5,9| 1913 | 6) 1691 {5,7} 1403 | 5 
and Limb 
Source: Republicki zavod za statistiku, Republika Srbija, Podaci — pravosude, Osudena 
punoletna lica prema kriviénom delu 2015-2019 [Republic Statistical Office, Republic of 
Serbia, Data — Judicature, Convicted adults according to the criminal offense 2015-2019]. 









































The protection and preservation of the highest human value, human life, 
represents the individual and general interest of society, which is why the 
most severe criminal sanctions are envisaged for these types of crimes. This 
illegal activity of an individual or group that endangers the life and physical 
integrity of another person can be undertaken in various ways, using different 
means, or using melee weapons or firearms, dangerous tools, or other means 
that are suitable to seriously injure or seriously impair human health, as well 
as the use of physical or mental force or threat. 


7 Gradani Srbije o nasilju, Istrazivanje javnog mnjenja, Gradani Srbije o bezbednosti — potencijal 
za nasilje, Beogradski centar za bezbednosnu politikun [Citizens of Serbia on Security — Potential 
for Violence]. (2020, September, 04). Available at: http://www.bezbednost.org/upload/document/ 
gradjani_srbije_o_nasilju_izvestaj.pdf 

§ Punoletni ucinioci kriviénih dela u Republici Srbiji — podaci — pravosude [Adult Perpetrators 
of Criminal Offenses in the Republic of Serbia — Data — Judiciary]. (2019). Republi¢ki zavod za 
statistiku, Republika Srbija. (2020, September, 03). Available at: https://www.stat.gov.rs/oblasti/ 
pravosudje/punoletni-ucinioci-krivicnih-dela/. 
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Violence is a very specific deviation whose prevalence, changing dy- 
namics, and structure has been significantly influenced by social situations 
and events in recent years. However, the high prevalence of crimes against 
life and limb is not the result of transition processes, but their nature is 
deeply imbued with socio-economic indicators and, as such, they represent 
one of the main predicaments of modern society. Adequate reaction and 
treatment of these crimes, and thus violence as a deviant behavior, is es- 
sential for the overall success of the transitional reforms and is especially 
important for Serbia due to the process of joining the European Union. The 
correlation that exists between all deviant phenomena requires, in addition 
to the individual, a comprehensive approach in their study.’ 


4. Etiological Aspect of Crimes Against Life and Limb 


Factors that influence the occurrence of violent crimes, such as crimes 
against life and limb can be internal, which include psychological and biolog- 
ical factors, and external, in the form of natural and social factors. Although 
these factors are usually intertwined and related, internal factors contribute to 
the creation of a tendency towards violence, and external factors often trig- 
ger and influence the way violent behavior manifests itself.'° Therefore, it is 
almost impossible to isolate one factor that influences the violent criminal 
behavior of a person. 

Many factors contribute to the growth of violent crime rates, but also 
crime in general, and these include, above all, social disparities, poverty, cor- 
rupt and criminalized government, an inadequate institutional organization in 
crime prevention, inefficient penal policy, unemployment, structural family 
anomalies, etc. A survey by the Belgrade Center for Security Policy showed 
that Serbian citizens see the economic situation, primarily poverty, as the 
main cause of violence. 

The opinion of the respondents who participated in the research of the 
Belgrade Center for Security Policy on the main causes of violence in Serbia 
is shown as a percentage in the following table. 


° Bjelajac, Z., Matijasevi¢, J. (2013). Nasilje kao oblik socio-patoloskog ponaSanja [Violence as a 
Form of Socio-pathological Behavior]. Kultura polisa, 22 (10), p. 423. 

© Tgnjatovic, D. (2011). Pojam i etiologija nasilni¢kog kriminaliteta [Definition and Etiology of 
Violent Crime]. Crimen Casopis za krivicne nauke, (2), p. 205. 
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Table 2. Citizens’ opinion on the main causes of violence in society expressed 
as a percentage 




















Cause of Violence Percentage 
Poor economy, poverty, lack of perspective 53% 
A collapsed societal system of values 26% 
The state is not doing its job 12% 
Subpar educational system 6% 
Does not know 4% 














Source: Gradani Srbije o nasilju, Istrazivanje javnog mnjenja, Gradani Srbije 0 bezbednosti — 
potencijal za nasilje, Beogradski centar za bezbednosnu politiku, str. 8, [Citizens of Serbia on 
Violence, Public Opinion Survey Citizens of Serbia on Security — Potential for Violence]. 


When it comes to the opinion of the respondents regarding the actors 
responsible for violent crimes, the citizens responded in the manner shown in 
the next table expressed as a percentage. 


Table 3. Stakeholders responsible for violence in society according to the 
opinion of the citizens of the Republic of Serbia 















































Responsible for violence in society Percentage 
State/Government 49% 
Only Violent Criminals 38% 
Justice system 34% 
Police 30% 
Political parties 30% 
Individuals who provoke violent criminals 22% 
Parents of Violent Criminals 20% 
The Media 20% 
Education System 15% 
Church and Religious Groups 10% 
Security Information Agency 4% 





Source: Gradani Srbije o nasilju, Istrazivanje javnog mnjenja Gradani Srbije 0 bezbednosti 


— potencijal za nasilje, op. cit., p. 10 


The fact that almost 50% of the citizens who participated in the survey 
consider the state or the Government responsible for violence in society, is 
extremely alarming, especially having in mind that maintaining security is 
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one of the basic roles of the state. Respondents hold the state accountable for 
violence due to inefficient law enforcement and thus fail to provide adequate 
protection against violence. 

According to many psychologists, pedagogues, criminologists, and other 
experts, the expansion of crimes against life and limb in recent years has 
been significantly influenced by the mass media, especially when it comes to 
minors. Bearing in mind that young people are prone to easily identify with 
negative personalities, that violence in certain situations incites other violence, 
that criminal techniques are often learned through the media and imitated n 
real-world criminal behavioral patterns, it is clear that it is necessary to direct 
media goals towards strategies that promote responsible behavior. Not only 
by limiting antisocial behavior in the media but also towards limiting content 
that encourages violent behavior and moral degeneration. "! 

Such action is especially important given that the media is in third 
place as sources of learning and adopting violent behavior, while the first 
two are occupied by the family and social environment. By watching media 
violence, children become more tolerant of violence, develop wrong attitudes, 
experience the world as a violent place where the fear of violence is constantly 
present. In that climate and the feeling of compassion for the victims of 
violence disappears. As a result of these consequences, antisocial and violent 
behavior occurs, so it can be concluded that the power and responsibility of 
the media, in the context of influencing children, but also society as a whole, 
is extremely high.’ 


5. Prevention measures 


Measures to combat and prevent violence, specifically crimes against 
life and limb, can be repressive and preventive, and in terms of specific 
measures that the state should take to reduce violence in society, citizens 
who participated in the research of the Belgrade Centre for Security Policy 
responded as shown in the following table. 


" Skakavac, Z., Skakavac, T. (2011). Uticaj medija na ekspanziju nasilniékog kriminaliteta [The 
Influence of the Media on the Expansion of Violent Crime] u: Nasilnicki kriminalitet — etiologija, 
fenomenologija, suzbijanje — medunarodno nauéno-struéna konferencija [Violent Crime — Etiology, 
Phenomenology, Suppression — International Scientific Conference]. Banja Luka, Panevropski 
univerzitet Apeiron, p. 216. 

” Torlak, N. (2016). Slika maloletnika u medijima — deca kao posmatra¢i nasilja [Figure of 
Juveniles in The Media — Children as Victims and Observers of Violence], Komunikacije, mediji, 
kultura, (8), pp. 222-223. 
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Table 4. Measures that the state should implement in order to reduce violence 
in society according to the opinion of the citizens of Serbia 




















What is the most important measure that the state should 

: ; : : Percentage 
implement to reduce violence in society? 

To arrest and punish more. 34% 

To improve the country’s economy. 28% 

To invest more in preventing violence through youth education. 26% 

To ban extremist groups. 6% 
Don’t know 4% 














Source: Gradani Srbije o nasilju, Istrazivanje javnog mnjenja, Gradani Srbije o 
bezbednosti — potencijal za nasilje, op. cit., p. 20. 


From the results of the research, we can conclude that the citizens of Serbia 
believe that primarily repressive measures can reduce the occurrence of vio- 
lence in society. However, precisely because, according to the opinion of most 
citizens, the economic situation is less than ideal, widespread poverty, high un- 
employment rate, etc. the primary cause of crime in general, and especially 
when it comes to crimes against life and limb, we can summarize that the most 
effective preventive measure would be to improve the economic situation in the 
country combined with youth education and other preventive measures. 

Given that repressive measures cannot be sufficient to combat crimes 
against life and limb, it is necessary to develop a wide range of preventive 
measures such as eliminating the causes of violent crimes, through education 
and non-sensational spread of information about violence, raising the level of 
education and training of all stakeholders who can, through the performance of 
their profession, recognize a potential perpetrator and contribute to the suppres- 
sion of addiction diseases, which are often directly related to violent behavior. 

In terms of prevention of most crimes against life and limb, the location 
of criminal activity is also of key importance, numerous studies show that 
reducing noise and pollution, as well as overcrowding in large cities can con- 
tribute to combating this phenomenon. Thus, increased measures of maintain- 
ing communal order and planned urban development may be reflected in the 
reduced rate of violent crimes.'° 


8 Tenjatovic, D. (2011). Nasilni¢ki kriminalitet — konceptualna i etioloska pitanja [Violent Crime 
— Conceptual and Etiological Questions] u: Nasilnicki kriminalitet — etiologija, fenomenologija, 
suzbijanje — medunarodno naucno-stru¢na konferencija [Violent Crime — Etiology, Phenomenology, 
Suppression — International Scientific Conference]. Banja Luka, Panevropski univerzitet Apeiron, p. 26. 
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The necessity of considering, improving, and implementing all forms of meas- 
ures to suppress violent crime is imposed as an imperative because apart from the 
fact that violence directly endangers people’s lives, and thus the security of the state, 
the consequences of violence are felt in social, psychological and economic terms. 

The fact that more than one million and six thousand people lose their lives 
due to violence every year speaks volumes about the impact that violent crime has 
on security on a global level. However, even more, people feel the consequences of 
violence in the form of psychological, sexual, reproductive, and mental problems.'* 

Violent crimes have consequences for the state in both economic and 
social spheres. Violence leads to a reduction in human resources, lower labor 
market participation rates, reduced productivity at work and longer absences, 
as well as lower incomes, reduced future productivity of children growing up 
in a violent environment, and macroeconomically it contributes to reduced 
investment and savings. When it comes to social consequences, one of the 
manifestations of violent crime consequences is an intergenerational trans- 
mission of violence, reduced participation in democratic processes, poorer 
quality of life, and other direct or indirect social problems.'° 


6. Conclusion 


Crimes against life and limb are focused on incrimination whose goal is 
the protection of life and body as the most important human and social value, 
which is why they are systematized first in the special part of the Criminal 
Code of the Republic of Serbia. Since they involve intentional and unlawful 
physical and mental injury to another person or group of people, they are clas- 
sified as violent crimes. 

Statistics show that the number of these crimes has been steadily declining 
in recent years, however, this certainly does not mean that it is not necessary 
to work more decisively on their suppression, bearing in mind that the crime 
rates, although, declining are still high. Of particular concern is the fact that the 
citizens of Serbia believe that violent crime is on the rise in recent years, which 
speaks in favor of the fact that the collective sense of security at am all-time low. 

By identifying the factors that influence the occurrence of violent behav- 
ior and analyzing the personality of criminals, academia can contribute to the 


'4 World Health Organization, World raport on violence and health (2020 September 05), Available at: 
http://www.who.int/violence_injury_prevention/violence/world_report/en/summary_en.pdf?ua=1 
'S Buvinic M., Morrison, A. (1999). Violence as an Obstacle to Development, 1-8, Washington, 
DC, Inter-American Development Bank, pp. 4-5. 
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creation of more effective prevention measures and thus reduce the number 
of violent offenses. Among the factors that affect the occurrence of crimes 
against life and limb are poverty, social differences, corruption, ineffective 
penal policy, structural anomalies in the family, the influence of the media, the 
mental health of the population, and others. Research has shown that the ma- 
jority of Serbian citizens believe that the main cause of violence and crimes 
against life and limb, is the poor economy. 

Given the seriousness and scale of this problem, the primary task of each 
government is to suppress the occurrence of crimes against life and limb to 
the lowest possible rate through its internal regulations, strategies, preventive 
and repressive measures, as well as its impact on the causes of violent behav- 
ior. Thus, improving security and the quality of life of all citizens. 


Subotin Maja 
Dr, Docent, Pravni fakultet za privredu i pravosude u Novom Sadu, Univerzitet 
Privredna akademija u Novom Sadu 


MatijaSevié Obradovié Jelena 
Dr, Vanredni profesor, Pravni fakultet za privredu i pravosude u Novom Sadu, 
Univerzitet Privredna akademija u Novom Sadu 


KRIMINOLOSKA OBELEZJA KRIVICNIH 
DELA PROTIV ZIVOTAI TELA 


REZIME: Krivicna dela protiv Zivota i tela predstavljaju kriviéna dela 
kojima se povreduje ili ugrozava Zivot, odnosno fiziéki ili psihicki integ- 
ritet Coveka i svrstavaju se u delikte nasilja. Ova kriviéna dela za cilj imaju 
ocuvanje i zaStitu Zivota i tela kao najznacéajnije ljudske i druStvene vred- 
nosti. Imajuci u vidu posledice izvrSenja krivi¢nih dela protiv Zivota i tela, 
jasno je da primarni zadatak svake drzave predstavlja njihovo suzbijanje. 
Preduslov za realizovanje ovog zadatka ogleda se u sagledavanju njihovog 
kriminoloskog aspekta kako bi se kroz razumevanje uzroka ove pojave i 
kroz sveobuhvatan pristup kreirale efikasne mere prevencije. 


Kljucne reci: krivicna dela protiv Zivota i tela, delikti nasilja, kriminoloska 
obelezja. 
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THE PRINCIPLES OF THE CORPORATE 
GOVERNANCE IN BANKS AND 
LEGISLATION OF REPUBLIC OF SERBIA 


ABSTRACT: Complex relations, a frequent separation of ownership, man- 
agement, and control functions in banks, as well as turbulent and changeable 
market conditions make responsible, fair, and transparent corporate govern- 
ance mechanisms extremely important for these financial institutions. “The 
culture” of the corporate governance is incorporated into the banking sector 
of Republic of Serbia and it is based on the national legislation and interna- 
tional governance standards. The aim of the research is to analyze the level 
of the implementation of international principles of corporate governance 
in the Serbian banking sector and to assess the adequacy and strength of the 
national legal and regulatory framework to enable and support such an act. 
The descriptive method, an analysis and synthesis technique, as well as the 
analysis of the content of laws, reports, and available national and foreign lit- 
erature in the field of corporate governance, were used for the preparation of 
this paper. The result of the research implies the confirmed assumption that 
the legal and regulatory framework of corporate governance in the banking 
sector of Republic of Serbia makes the implementation of the international 
principles of corporate governance possible and sufficiently supports it. 


Keywords: corporate governance, banking, Law on banks, Republic of Serbia. 
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1. Introduction 


Becht and co-authors stated that financial crises, pension funds reform, 
privatization, and capital market integration represent a series of structural 
events that have intensified the processes of strengthening corporate govern- 
ance in recent decades.' The liberalization and deregulation of global financial 
markets led to efforts of creating international regulatory standards that could 
shape the governance activities of corporations and financial institutions.” The 
process of creating an international corporate governance framework was led 
by the OECD, and the development of corporate governance standards has 
enriched previous regulations with six current and comprehensive principles. 
Thus, in 1999, the first steps were taken in assisting states to adequately as- 
sess and improve the regulatory framework for corporate governance within 
their borders. 

Corporate governance in the banking sector of the Republic of Serbia 
has been a very attractive and dynamic research area over the past decades, 
but also a field of dynamic changes of legislation, corporative procedures, 
and norms.’ Weak institutional frameworks, poor governance practices, and 
a lack of awareness of the importance of good corporate governance in bank- 
ing have often been a significant obstacle to the development of the national 
financial market in the past. For that reason, it is clear why further reforms 
of the legal and regulatory framework and the quality of the implementation 
and monitoring process of corporate governance will significantly shape the 
banking reality, i.c. determine the efficiency of the Serbian financial market 
and the success of banks in the years to come. 

The aim of the research is to analyse the level of implementation of in- 
ternational corporate governance principles in the national banking sector and 
to assess the adequacy and strength of the legal and regulatory framework of 
the Republic of Serbia to enable and support such an act. The subject of the 
research are the basic principles and legislation of corporate governance in 
banks. The importance of the research is reflected in the assessment of the ca- 
pacity of the legislation of the Republic of Serbia to remain relevant in mod- 
ern, changeable market conditions and create an adequate framework for the 


' Polo, A., Corporate Governance of Banks: The Current State of the Debate. (2020, June 20). 
Available at: http://dx.doi.org/10.2139/ssrn.958796 

> Kern, A., Corporate Governance and Banking Regulation: CFAP Working Paper 17. (2020, June 
23). Available at: http://www.dspace.cam.ac.uk/handle/1810/225166 

> Denéié-Mihajlov, K. (2009). Reforms of Corporate Governance and Takeover Regulation: 
Evidence from Serbia. South-Eastern Europe Journal of Economics, 7 (2), p. 206. 
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implementation of the corporate governance principles in the Serbian banking 
sector. The methodology used for achieving the research objectives includes 
a descriptive method, analysis and synthesis technique, as well as analysis of 
the content of laws, reports, and available literature of reference domestic and 
foreign authors. 


2. Literature review on corporate governance 


The ICSI Institute defines corporate governance as a blend of rules, regu- 
lations, laws, and voluntary practices that enable corporations to attract finan- 
cial and human capital, perform efficiently, and thereby maximise long term 
value for the shareholders besides respecting the aspirations of multiple stake- 
holders, including the society.* Zattoni emphasizes that, in a narrower sense, 
corporate governance represents the composition of the multiple processes 
on the basis of which the board of directors nurtures responsibilities towards 
shareholders and engages in providing maximum income for them; while, 
in a broader sense, corporate governance represents a set of legal, cultural 
and institutional arrangements that improve the management of the corpora- 
tion.» The OECD states that corporate governance involves a set of relation- 
ships between a corporation’s management, its board, shareholders and other 
stakeholders; and provides the structure through which the objectives of the 
corporation are set, and the means of attaining those objectives and moni- 
toring performance are determined.® The International Finance Corporation 
defines corporate governance as the structures and processes by which corpo- 
rations are directed and controlled.’ The Chamber of Commerce and Industry 
of Serbia views corporate governance as a set of rules and behaviors that 
determine how capital companies are managed and controlled, strategically 
regulating relations between managers, members of the supervisory board, 
the board of directors, shareholders and other stakeholders.’ 

Vignjevic-Dordevic¢ states that the system of corporate governance re- 
fers to the synergy of laws, efficient institutions, professional chambers, and 


4 Gopalsamy, N. (2006). A Guide to Corporate Governance, New Delhi, New Age International, 
p. 21. 

> Kukobat, L., TeSanovié, S., Kuki¢é, S., Korporativno upravljanje u Srbiji — problemi malih 
akcionara [Corporate Governance in Serbia — Problems of Small Shareholders]. (2020, Jun 28). 
Available at: http://portal finiz.singidunum.ac.rs/Media/files/2016/111-116.pdf 

® OECD. (2015). G20/OECD Principles of Corporate Governance, Paris, OECD Publishing, p. 9. 
T International Finance Corporation. (2011). Korporativno upravljanje — priru¢nik [Corporate 
Governance — Handbook], Beograd, International Finance Corporation, p. 5. 

8 Kodeks korporativnog upravljanja [Corporate Governance Code], Sluzbeni glasnik RS, br. 99/12. 
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business ethics; and that quality corporate governance is based on responsibil- 
ities aimed at preserving the interests of shareholders and other stakeholders 
of a corporation.’ Borojevi¢é and co-authors point out that the corporate gov- 
ernance emphasizes and promotes fairness, responsibility, and transparency; 
stimulates the adoption of international accounting standards and good finan- 
cial practices; ensures that management, board members, shareholders, and 
other stakeholders are aware of their role and responsibilities in the corpora- 
tion; and ensures that the rights of all participants in the management chain 
are respected.'? Duki¢-Mijatovic emphasizes that the essence of quality cor- 
porate governance is reflected in finding the best model for the board of direc- 
tors to set corporate goals, manage day-to-day operations, communicate with 
shareholders, and organise business with respect to the current regulations.!! 


3. Principles of corporate governance in the 
banking sector of the Republic of Serbia 


The globalisation of banking markets has raised important issues regard- 
ing corporate governance regulation for banking institutions.'? The OECD 
Principles of Corporate Governance, as the only internationally recognized 
corpus of governance principles, have found their application in banking. 
They have gained worldwide recognition as an international benchmark for 
sound corporate governance, and in addition to banks, they are actively used 
by governments, regulators, and investors, both in OECD and in non-OECD 
countries. Key to the success of the Principles is in the fact that they are prin- 
ciples-based and non-prescriptive so that they retain their relevance in vary- 
ing legal, economic, and social contexts.'* Thus, they provide non-binding 
standards and good customs, as well as application instructions adaptable to 


° Vignjevi¢-Dordevié, N. (2014). Corporate Governance — State and Trends in the Region: A 
Regulatory Approach. Ekonomika preduzeca, 62 (5-6), p. 264. 

© Borojevic, K., Nestorovi¢é, O., Borojevi¢é, N. (2017). Koncept korporativnog upravljanja 
i druStvene odgovornosti u cilju unapredenja poslovanja preduze¢a [Concept of Corporate 
Governance and Social Responsibility in order to Improve Business of Companies]. SVAROG — 
naucno-strucni Casopis za prirodne i drustvene nauke, 15 (1), p. 109. 

" Dukié-Mijatovié, M. (2011). Korporativno upravljanje i kompanijsko pravo Republike Srbije 
[Corporate Governance and Companies Business Law of the Republic of Serbia]. Pravo — teorija 
i praksa, 28 (1-3), p. 20. 

” Kern, A. op. cit. 

3 Jesover, F., Kirkpatrick, G. (2005). The Revised OECD Principles of Corporate Governance and 
their Relevance to Non-OECD Countries. Corporate Governance: An International Review, 13 (2), 
p. 130. 


16 


THE PRINCIPLES OF THE CORPORATE GOVERNANCE IN BANKS AND LEGISLATION... 





the specific market conditions of many countries. The Principles are intended 
to provide strong but flexible references for policy makers and market partici- 
pants. However, they are not a substitute for government, semi-government, 
or private sector initiatives for the development of the best corporate govern- 
ance practices.'4 

The OECD Principles of Corporate Governance cover six key areas and 
the main features of the “ideal” corporate governance framework in banking 
are listed below:!° 

I. Ensuring the basis for an effective corporate governance framework 
— The corporate governance framework in banking needs to be de- 
veloped taking into account its impact on market integrity, overall 
economic performance, the promotion of transparent and functio- 
nal markets, and the incentives it creates for market participants. In 
addition, legal and regulatory requirements in the field of corporate 
governance in banking should be transparent, applicable and in line 
with the rule of law; the division of responsibilities between diffe- 
rent jurisdictions should be clearly articulated and shaped to serve 
the public interest; and supervisory, regulatory and executive bodi- 
es should have the authority, integrity, and resources to perform the- 
ir duties professionally; 

2. The rights of shareholders, the equitable treatment of shareholders, 
and key ownership functions — The bank is a shareholder body com- 
posed of individuals and/or institutions whose interests, goals, in- 
vestment horizons, and ambitions vary. Regardless of their diver- 
sity, the basic rights of all shareholders should be equal and include 
the right on secure methods of registration of ownership, transfer of 
shares, timely and regular receipt of relevant information about the 
bank, participation and voting at the general shareholders’ meetin- 
gs, participation in election and replacement of board members, as 
well as the right to participate in the bank’s profit. Violation of the 
rights of minority shareholders, i.e. unequal treatment of sharehol- 
ders of different classes, is one of the biggest weaknesses of corpo- 
rate governance practices in banking. The protection of the rights 


4 OECD. (2004). OECD Principi korporativnog upravljanja [OECD Principles of Corporate 
Governance], Beograd, Misija OEBS-a u Srbiji 1 Crnoj Gori, p. 8., OECD. G20/OECD Principles 
of Corporate Governance, p. 11. 

'S Jesover, F., Kirkpatrick, G. op. cit. pp. 128-130., OECD. OECD Principi korporativnog 
upravljanja [OECD Principles of Corporate Governance], op. cit., p. 12-58., OECD. G20/OECD 
Principles of Corporate Governance, op. cit., pp. 13-54. 
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of minority shareholders requires the effective application of spe- 
cial procedures concerning the development of fair valuation, strict 
openness requirements, and the approval of a qualified majority of 
board members at the general shareholders’ meetings. The level of 
harmonization of key ownership roles often dictates the level of effi- 
ciency of corporate governance in banking in modern market con- 
ditions. Banking relations are often characterized by different and 
sometimes conflicting interests of the main bodies of the bank, i.e. 
boards of shareholders, boards of directors, and members of the su- 
pervisory board. Conflicts of interest most often arise between sha- 
reholders (majority against minority shareholders; shareholders who 
control the bank against those who do not control it; individual aga- 
inst institutional shareholders), but also conflicts of interest between 
board members (executive against non-executive members; external 
against internal members; independent against dependent members, 
etc.) are not rare. Each of the mentioned opposing interests must be 
timely noticed, carefully monitored, and resolved or maintained in 
balance; 


3. Institutional investors, stock exchanges, and other intermediaries — 


The corporate governance framework should provide sound incen- 
tives throughout the investment chain and ensure that stock exchan- 
ges function in a way that contributes to good corporate governance. 
This principle promotes the stance that institutional investors sho- 
uld disclose their overall corporate governance standards and vo- 
ting policies relating to their investments, and that stock exchanges 
and other intermediaries should play a significant role in improving 
corporate governance — stock exchanges by establishing and imple- 
menting requirements that promote efficient corporate governance 
of listed issuers; and other intermediaries by performing the role of 
supervisors of bank’s operations; 


. The role of stakeholders in corporate governance — The corpora- 


te governance framework should recognise the rights of stakehol- 
ders established by law or through mutual agreements and encou- 
rage active cooperation between banks and stakeholders in creating 
wealth, jobs, sustainability, and financial stability. Stakeholders in- 
volved in the corporate governance process should have timely and 
regular access to relevant, necessary and reliable information; the 
right to freely communicate to the bank’s boards their opinion on 
unethical and/or illegal practices, and the right to become part of the 


THE PRINCIPLES OF THE CORPORATE GOVERNANCE IN BANKS AND LEGISLATION... 





supervisory system in order to limit the excessive influence of the 
management on the bank; 

. Disclosure and transparency — The corporate governance fra- 
mework should ensure that timely and accurate disclosure is made 
on all material matters regarding the bank, including the financial si- 
tuation, performance, ownership, and governance. Specifically, dis- 
closures should include information on bank’s financial and busi- 
ness results, bank objectives, related party transactions, foreseeable 
risk factors, board members (including their qualifications, selection 
process, board membership in other banks/corporations, etc.), com- 
pensation policies for board members and key executives; but also 
information on significant ownership of shares, voting rights, gover- 
nance structures and policies. All mentioned information should be 
prepared and published with respect to accounting and high quality 
financial and non-financial disclosure standards; 

. The responsibilities of the board — The corporate governance fra- 
mework should ensure the strategic guidance of the bank, the effec- 
tive monitoring of management by the board, and the board’s acco- 
untability to the bank and the shareholders. In other words, board 
members should act on the basis of complete information, in good 
intention, with due care, and in the best interest of the bank and sha- 
reholders. The board should strive to apply high moral standards, 
monitor and resolve conflicts of interest, as well as to establish re- 
levant procedures regarding transactions, integrity, and efficiency of 
accounting and financial reporting. 


Inspecting the national legislation, it was noticed that corporate govern- 
ance in the banking sector of the Republic of Serbia is completely based on 
the OECD Principles of Corporate Governance, but also characterised by cer- 


tain specific characteristics:'© 


I. Concentrated ownership — In the 1990s, relatively dispersed 


ownership structures emerged in the Republic of Serbia, prima- 
rily and almost exclusively in corporations/banks that, in accor- 
dance with the Law on Property Transformation from 1997 priva- 
tised social capital through free distribution of shares (in the first 
round), and by selling shares under special conditions (in the se- 
cond round). After the division, i.e. sale under special conditions, 


'6 International Finance Corporation. op. cit. pp. 21-22. 
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the secondary stock trading in most cases resulted in the concen- 
tration of ownership in the hands of a smaller number of sharehol- 
ders. Almost parallel to this trend, since 2001, the privatisation mo- 
del adopted by the Law on Privatisation has promoted the majority 
participation of only one or a small number of shareholders in the 
corporation’s/bank’s capital. Thanks to the aforementioned events 
numerous corporations/banks in the Republic of Serbia today are 
controlled by a small group of shareholders or one shareholder with 
a controlling package of shares. The negative effects of this concen- 
trated ownership structure are reflected in the fact that it often leads 
to abuse of minority shareholders’ rights, which together with insi- 
der domination and weak protection of external shareholders/inve- 
stors greatly affects the quality of corporate governance and financi- 
al market development in the Republic of Serbia; 


2. Relationship between ownership and control — Most shareholders 


of Serbian banks are at the same time general directors and mem- 
bers of their boards, which gives them the role of supervisors of 
the bank’s operations. In such financial institutions, the separation 
of ownership and control is often noticeable only on paper, and the 
consequences are mainly weak accountability and control structures, 
abuses through related party transactions, and poor and inadequate 
disclosure practices; 


3. Inexperienced and inadequate corporate bodies — Lack of experien- 


ce in the field of corporate governance is a major obstacle to the de- 
velopment of the Serbian financial market. Strong, conscientious, 
and independent bodies of the bank are still a rarity in national ban- 
king, and the members of the mentioned bodies often do not have the 
appropriate knowledge and skills to perform corporate governance 
tasks. In such circumstances, the biggest challenges are the establis- 
hment of a quality system of internal supervision at all levels of the 
bank’s operations and the perception of its importance for “early di- 
agnosis” and elimination of potential business threats. 
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4. Legal and regulatory framework of corporate governance 
in the banking sector of the Republic of Serbia 


As the implementation of international corporate governance standards 
in banking systems due to differences in legal and institutional structures and 
business practices between markets may result in systemic risks for different 
jurisdictions, this application procedure should be supported by regulations 
that specify rules and procedures for corporate governance in the specific po- 
litical, economic and legal system of a state.'’ The balance between laws, 
regulations, and principles of corporate governance varies from country to 
country, and depends on national history, legal tradition, judicial efficiency, 
and political structure, on the one hand, and the stage of development of the 
bank in which the principles are adopted, on the other.'* 

Blair points out that corporate governance standards in banking include 
legal framework, i.e. contract, compensation, property, bankruptcy, and in- 
ternal information and control laws; laws governing operations of financial 
institutions and securities operations; decision-making practices on boards of 
directors and supervisory boards; and various aspects of corporate finance. By 
adopting corporate governance practices, the bank accepts business and finan- 
cial responsibility in terms of efficient management of the entrusted resources 
of the founders, owners, creditors, employees, and the state.!° 

The benefits that banks, thanks to an adequate legal and regulatory 
framework of corporate governance, achieve directly through the process of 
implementing corporate governance standards and principles are better per- 
formance, easier access to capital markets, more favorable conditions for 
raising new capital, and better reputation.*? However, regulating the sphere 
of corporate governance in banking brings several challenges in addition to 
the benefits. Examples are situations where regulation imposes restrictions on 
ownership, promotes deposit insurance, reduces permitted business, or ap- 
plies coefficients that negatively affect the competition in the industry.’! 


" Kern, A. op. cit. 

'8 OECD. (2004). Corporate Governance: A Survey of OECD Countries, Paris, OECD Publishing, 
p. 40. 

'? Kukobat, L., TeSanovic, S., Kukié, S. op. cit. 

° Kodeks korporativnog upravljanja [Corporate Governance Code]. op. cit. 

*1 De Andres, P., Vallelado, E. (2008). Corporate Governance in Banking: The Role of the Board of 
Directors. Journal of Banking & Finance, 32 (1), p. 2570. 
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Laws and regulations in most Southeast European countries are close to 
international standards on major corporate governance issues.”* The legal and 
regulatory framework of corporate governance in Serbian banking is largely 
determined by the Law on Banks* whose application has been mandatory 
since 2006, but also by the Law on Business Companies,” Insurance Law,”>, 
Law on Capital Market,”° and Law on Voluntary Pension Funds and Pension 
Schemes.”’ Today, the Law on Banks of the Republic of Serbia contains a 
comprehensive and effective framework of corporate governance in banking. 
Its adoption is the result of the harmonization of Serbian financial legislation 
with European Union regulations and Basel II standards, as well as harmo- 
nization of regulations in the banking sector with standards and principles 
governing some other areas of financial operations in the Republic of Serbia.”* 
In addition to the mentioned laws, i.e. the general legal and regulatory frame- 
work, there are also regulations whose “interest” is exclusively oriented to- 
wards the issue of corporate governance in capital companies. Corporate 
governance codes are the most prominent among them and are defined as 
statements of corporate governance practices of the corporation/bank that are 
based on the principles and standards of corporate governance.” The main 
goals of the codes are to bring the management system of the corporation/ 
bank closer to employees, external associates, and the public in a concise and 
understandable way, but also to positively influence the regulation of relations 
between management, supervisory board, shareholders and employees.*° 
The most important regulations in the Republic of Serbia are the Corporate 
Governance Code of the Chamber of Commerce and Industry of Serbia, the 
Corporate Governance Code of the Belgrade Stock Exchange, and the Rules 
and Procedures of the Belgrade Stock Exchange. Pistor and co-authors point 


2 OECD. (2003). Stability Pact — South East Europe Compact for Reform, Investment, Integrity, 
and Growth: White Paper on Corporate Governance in South East Europe, Paris, OECD Publishing, 
p. 7. 

3 Zakon o bankama [Law on Banks], S/. glasnik RS, br. 107/05, 91/10 i 14/15. 

4 Zakon o privrednim druStvima [Law on Business Companies], Sluzbeni glasnik RS, br. 36/11, 
99/11, 83/14 — dr. zakon, 5/15, 44/18, 95/18 1 91/19. 

°° Zakon o osiguranju [Insurance Law], Sluzbeni glasnik RS, br. 139/14. 

6 Zakon o trzi8tu kapitala [Law on Capital Market], Sluzbeni glasnik RS, br. 31/11, 112/15, 108/16 
1 9/20. 

27 Zakon o dobrovoljnim penzijskim fondovima i penzijskim planovima [Law on Voluntary Pension 
Funds and Pension Schemes], Sluzbeni glasnik RS, br. 85/05 i 31/11. 

°8 Obradovic, Z. (2019). Ocena kvaliteta korporativnog upravljanja u bankama u Srbiji [Assessment 
of Bank Corporate Governance in Serbia]. Revizor, 22 (86), p. 76. 

?° International Finance Corporation. op. cit. p. 59. 

3° Kukobat, L., TeSanovié, S., Kukié, S. op. cit. 
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out that the Republic of Serbia has come a long and strenuous way in includ- 
ing the principles of corporate governance in the national legislative frame- 
work; and that, in summary, integration can be evidenced by the fact that the 
OECD Principles of Corporate Governance, in a slightly modified form, are 
permeated through the structure of a numerous Serbian regulations and legal 
acts.*! 


5. Conclusion 


Corporate governance mechanisms in the financial sector of the Republic 
of Serbia are more complex than those that characterize corporate governance 
in the non-financial sector. The negative effects that arise as a result of fail- 
ures in banking management processes can relatively easily spill over into 
the entire market and cause systemic risk and delays in the functioning of the 
market economy. Consequently, the caution with which defining corporate 
governance standards in banking is conducted must be exceptional, and cor- 
porate governance activities must be supported by a strong and stable legal 
and regulatory framework. Thus, in order to adequately apply the principles 
of corporate governance in banking, the state must actively work on strength- 
ening and updating the existing legal and regulatory framework of corporate 
governance. 

Conducting an assessment of the capacity of existing legislation to re- 
main relevant in modern, changing market conditions and create an adequate 
framework for implementation of the principles of corporate governance in 
the Serbian banking sector resulted with the conclusion that the legal and reg- 
ulatory framework of the Republic of Serbia in the field of corporate govern- 
ance is comprehensive, adequate and up-to-date. More precisely, numerous 
laws (Law on Banks, Law on Business Companies, Law on Capital Market, 
etc.), as well as regulations (Corporate Governance Code of the Chamber 
of Commerce and Industry of Serbia, Corporate Governance Code of the 
Belgrade Stock Exchange, etc.) adequately define provisions and standards 
in corporate governance which greatly facilitate the implementation of corpo- 
rate governance principles by banks. Nevertheless, regardless of the general 
assessment of the aforementioned legal and regulatory framework as up-to- 
date and appropriate, there is a space for further improvements, especially 
in the sphere of improving standards related to the protection of minority 


31 Manic, S., The Questionable Achievements of Corporate Governance: Case of Serbia. (2020, 
June 25). Available: https://www.researchgate.net/publication/237627526 
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shareholders’ rights, promoting the application of corporate governance prin- 
ciples in practice, approximation to international financial reporting standards, 
encouraging stakeholders to participate in supervisory processes, strengthen- 
ing the judicial system, creating efficient and exemplary boards, etc. 

The conclusion is that the national banking sector is strengthened and sup- 
ported by legislation that recognizes and adequately evaluates the principles of 
corporate governance, which facilitates the application of internationally rec- 
ognised standards in national banking in the field of corporate governance, and 
results in better performance, easier access to capital markets, more favorable 
conditions for raising new capital, and a better corporate reputation of banks. 
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PRINCIPI KORPORATIVNOG 
UPRAVLJANJA U BANKAMA TI 
LEGISLATIVE REPUBLIKE SRBIJE 


REZIME: Kompleksni odnosi, neretka odvojenost funkcija vlasniStva, 
upravljanja i kontrole u bankama, kao i turbulentni i promenjivi trzisni 
uslovi Cine da su praviéni i transparentni mehanizmi korporativnog up- 
ravljanja od izuzetne vaznosti za ove finansijske institucije. “Kultura” 
korporativnog upravljanja inkorporirana je u bankarski sektor Republike 
Srbije, a temelji se na nacionalnim legislativama i medunarodnim stand- 
ardima upravljanja. Cilj istrazivanja je analiza stepena implementacije 
medunarodnih principa korporativnog upravljanja u srpskom bankarskom 
sektoru i ocena adekvatnosti i snage nacionalnog pravnog i regulatornog 
okvira da omoguci 1 podrzi takav ¢in. Za potrebe izrade rada koriS¢ene 
su: deskriptivna metoda, tehnika analize 1 sinteze, kao 1 analiza sadrzaja 
zakona, izveStaja, 1 dostupne nacionalne i inostrane literature u oblasti kor- 
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10. 


porativnog upravljanja. Rezultat istrazivanja je potvrden stav da pravni i 
regulatorni okvir korporativnog upravljanja u bankarskom sektoru Repub- 
like Srbije implementaciju medunarodnih principa korporativnog upra- 
vljanja Cini mogucéom i u dovoljnoj meri je podrzava. 


Kljucne reci: korporativno upravljanje, bankarstvo, Zakon o bankama, 
Republika Srbija. 
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COMPENSATION FOR DAMAGES 
DUE TOA FAILURE TO PERFORM A 
CONTRACTUAL OBLIGATION INA 
PURCHASE AND SALES CONTRACT 
IN FOREIGN TRADE OPERATIONS 


ABSTRACT: One of the oldest human activities is the trade of goods, 
services, money and other property values both within a country and 
abroad. Foreign trade business has an exceptional importance for socio-eco- 
nomic relations between countries. Each state independently regulates the 
trade of goods and services. However, no state economy is self-sufficient, so 
its need to join the international markets is quite justified. Through a mutual 
trade cooperation, states transfer the effects of the concluded agreements 
beyond their borders, and the need for the unification of certain norms is 
absolutely necessary, as well as the regulation of the issue of a breach of 
contractual obligation and compensation for damages as a consequence 
resulting from such a thing. Some countries have a fear of ratifying the 
international rules, because they think that the accepted solutions would 
be contrary to their national legislation. There is mentioned only one of the 
reasons for the states resistance, as well as the difficulties in achieving the 
unique acceptable solution. This paper analyzes the concept, the importance 
of foreign trade business for countries, then the rights and obligations of the 
contracting parties and the compensation for damage due to a breach of a 
contractual obligation by non-performance in the sales contract. 
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Keywords: foreign trade operations, rights and obligations from the sales 
contract, non-performance of the contractual obligation, Vienna Conven- 
tion, compensation for damages. 


1. Introduction 


The most developed trading cities of Italy' unified the first trade rules 
in the 12th and 13th centuries, thanks to the center of world trade — the 
Mediterranean. The emergence of commercial law as a special branch of law 
occurred in the Middle Ages, within the feudal social order where each feudal 
estate represented a state in miniature, with special legal rules prescribed by 
the feudal lord.* With the further development of trade, there is a need for 
more precise regulation of certain issues. Namely, every year, every state tries 
to listen to the requests and needs of its citizens, and takes certain measures 
in order to develop it socially and economically. Many countries have not 
reached the set goal when it comes to its economic development, and it is very 
possible that they will never. Yet, even those countries do not give up on their 
goals and take all steps to achieve them. 

The soil and water of the state, including prominent citizens in terms of 
contribution to their country’, provide wealth that the state skillfully exploits in 
its own interest. However, states need mutual cooperation, because they are not 
in themselves strong enough to satisfy all possible needs of its citizens. Hence 
the need for import, export of goods and services and other values. 

Namely, the desire to import foreign goods and place one’s own goods, 
i.e. to expand the placement of domestic goods on international markets, is 
more pronounced in developing countries than in developed countries. In 
developing countries, foreign trade is an opportunity to provide wealth that 
the state skillfully exploits in its own interest. However, states need mutual 
cooperation, because they are not in themselves strong enough to satisfy all 
possible needs of its citizens. 

Hence the need for import, export of goods and services and other val- 
ues. Namely, the desire to import foreign goods and place one’s own goods, 
i.e. to expand the placement of domestic goods on international markets, is 
more pronounced in developing countries than in developed countries. In 
developing countries, foreign trade is an opportunity to provide wealth that 


' Venice, Pisa, etc. 
> Antonijevi¢, Z. (1967). Pravo spoljne trgovine [Foreign trade law]. Beograd, Prosveta. p. 3. 
> Especially the young. 
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the state skillfully exploits in its own interest. However, states need mutual 
cooperation, because they are not in themselves strong enough to satisfy all 
possible needs of its citizens. Hence the need for import, export of goods 
and services and other values. Namely, the desire to import foreign goods 
and place one’s own goods, i.e. to expand the placement of domestic goods 
on international markets, is more pronounced in developing countries than 
in developed countries. In developing countries, foreign trade is an oppor- 
tunity, that is, the expansion of the placement of domestic goods on interna- 
tional markets is more pronounced in developing countries than in developed 
countries. In developing countries, foreign trade is an opportunity, that is, 
the expansion of the placement of domestic goods on international markets 
is more pronounced in developing countries than in developed countries. In 
developing countries, foreign trade is an opportunity to they place their prod- 
ucts, change them and in that way supply their citizens, as well as accelerate 
the economic development of the state. In order to achieve general goals, the 
state is forced to accept certain solutions that its domestic legislation does not 
support. However, the voluntary element when concluding a contract must 
not be neglected, ie that the contracting parties have the freedom to choose 
whether they want to conclude a contract at all, with whom they want to con- 
clude a contract, what content, under what conditions and circumstances, and 
in foreign trade choice of applicable law, as well as to agree on determining 
the jurisdiction of the court if there are reasons for resolving disputes, etc. It 
is this voluntary element, ie internal motivation — the interest of the contract- 
ing parties, as well as the fear in case of non-fulfillment of the contractual 
obligation, it is conditioned by the precision of contracting crucial points, ie 
essential elements of the contract, especially the issue of breach of contractual 
obligation as non-performance or delay in fulfilling it, means of security and 
jurisdiction of the court. 

The continuous development of the economy and the placement of vari- 
ous achievements on the markets, both at the national and international level, 
the need for unification of rules that would be applied to certain situations 
was increasingly pronounced. Also, once adopted and accepted rules could 
not remain unchanged, since modern sciences and techniques are changing, 
due to technical — technological development, or evolving, and thus the “prac- 
tice” of foreign trade means of security and jurisdiction of the court. The con- 
tinuous development of the economy and the placement of various achieve- 
ments on the markets, both at the national and international level, the need for 
unification of rules that would be applied to certain situations was increas- 
ingly pronounced. Also, once adopted and accepted rules could not remain 
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unchanged, since modern sciences and techniques are changing, due to tech- 
nical — technological development, or evolving, and thus the “practice” of 
foreign trade means of security and jurisdiction of the court. The continuous 
development of the economy and the placement of various achievements on 
the markets, both at the national and international level, the need for unifica- 
tion of rules that would be applied to certain situations was increasingly pro- 
nounced. Also, once adopted and accepted rules could not remain unchanged, 
since modern sciences and techniques are changing, due to technical — tech- 
nological development, or evolving, and thus the “practice” of foreign trade. 


2. The concept of foreign trade 


The concept of foreign trade, in the broadest sense of the word, includes 
regular exchange of goods and services with foreign countries in the form of 
permanent and professional activities, which is the part of turnover in which 
the exchange is done by the subject of sale of one country (export) or enters 
the territory of the buyer’s country (import).* 

Thus, foreign trade is the trade of goods and services between two or 
more countries under certain conditions. Foreign trade legal regime of states 
and free customs territories. depends on national regulations, as an expression 
of foreign trade policy, as well as on internationally adopted norms in the field 
of trade in goods, services and capital.° 

States reserve the right to grant certain benefits to certain states, which 
further encourages foreign trade. The basis for determining individual privi- 
leges among countries is based mainly on the principle of reciprocity.° 

Foreign trade is the turnover between domestic and foreign persons which 
is performed on the basis of contracts concluded in accordance with domestic 
regulations and international agreements. In order to call business foreign, it 
is necessary to add an element of foreignness.’ In most countries, in order for 
a contract of purchase and sale to be considered a foreign trade business, it 
is necessary to meet certain conditions, eg:* the element of foreignness, that 


4 Te8ié, M. (1977). Spoljnotrgovinsko poslovanje [Foreign trade business]. Beograd, Savremena 
administracija. p. 11. 

5 Cirié, A. (2013). Pravo spoljne trgovine [Foreign trade law]. Ni8, Centar za publikacije Pravnog 
fakulteta u Ni8u, p. 5. 

° Principle of reciprocity — reciprocity. One state will allow privilege to the citizens of another 
state, if the citizens of the state that allowed the privilege have equal treatment in that state. 

7 Zakon o spoljnotrgovinskom poslovanju [Law on Foreign Trade Operations], Sluzbeni glasnik 
RS, br. 36/09, 36/11 — dr. zakon, 88/11 i 89/15 — dr. zakon, Article 2, paragraph 1. 

8 Antonijevic, Z., op.cit., p. 96. 
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both contracting parties (in some countries one contracting party) have the 
status of a trader under their national legislation, that for both parties the con- 
tract is a commercial business, that the subject of the contract is the movement 
of goods. The element of foreignness may appear in the subject’, object!” or in 
the rights and obligations"! of the contracting parties. 


3. Vienna Convention 


The most common foreign trade contract is a sales contract. In addi- 
tion to domestic regulations, international regulations also apply to sales con- 
tracts. The United Nations Convention on Contracts for the International Sale 
of Goods is a multilateral treaty that introduces a single law on sales that has 
so far been ratified by 83 states. The agreement was signed in Vienna, hence 
the name Vienna Convention. It regulates the most important provisions of 
the sales contract, but in addition to the above, there are still legal obstacles 
that are filled by the application of domestic regulations. 

Having in mind what has been stated so far, it is concluded that the states, 
regardless of the resistance they offered, which were justified for certain 
prominent reasons, were “forced” to accept certain uniform solutions for the 
sake of the general interest. 

Namely, it would be impossible to imagine the trade of goods and servic- 
es, ie sales between two or more countries with unequal solutions in terms of 
basic legal issues of regulating one contract. The United Nations Convention 
on Contracts for the International Sale of Goods was adopted on April 11, 
1980." It represents a revision of the Hague Act on the International Sale of 
Bodies of Movable Property from 1964. The conventions on the uniform laws 
of the Hague entered into force, but Yugoslavia did not ratify them, because 
the process of their revision began immediately after the establishment of 
UNICITRAL." The shortcomings that the states saw in the Hague laws were 
removed by the Convention. '* 


° Citizenship, domicile of persons, residence, seat of legal entity. 

' Having in mind the place where the thing was found, the affiliation of the same. 

" Tf, for example, a legal business was created abroad. 

” Vilus, J. (1985). Konvencija Ujedinjenih nacija o ugovorima i medunarodnoj prodaju robe — 
Becéka konvencija [United Nations Convention on Contracts and the International Sale of Goods 
— Vienna Convention]. Beograd, Jugoslavija publik, p. 5. 

8 Tbid. 

4 Goldstajn, A. (1980). Konvencija Ujedinjenih naroda o ugovorima 0 medunarodnoj prodaji 
robe u strukturi prava medunarodne trgovine [United Nations Convention on Contracts for the 
International Sale of Goods in the Structure of International Trade Law]. Zagreb, Informator, p. 8. 
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The Vienna Convention takes precedence over domestic law, it applies 
as a lex specialis. The significance of the Convention is enormous, since its 
adoption provided security to businessmen, as well as international traffic in 
general. The goal of its adoption is the development of international trade on 
the basis of equality and mutual benefit as a significant element of improving, 
in a way, friendly relations between countries. 

Pursuant to Article 1 of the Convention, it applies to contracts for the 
sale of goods concluded between parties having their registered offices in the 
territories of different States when those Contracting States or rules of private 
international law refer to the application of the law of a Contracting State. 

The Parties may exclude the application of the Convention.'> The 
Contracting Parties are bound by the customs with which they have agreed, as 
well as the practice established between them, and unless otherwise agreed, 
the Parties shall be deemed to have tacitly subjected their contract or its con- 
clusion to a custom which was or must have been known to them. known in 
international trade and regularly respected by the contracting parties in con- 
tracts of the same type in the respective profession."® 

Thus, in addition to the adopted and accepted solutions, the Convention 
gives freedom to the parties to the contractual relationship to regulate certain 
issues differently, i.e. the usual rules if they have explicitly agreed, or have 
tacitly subjected the contract to the same. In this way, it can be noticed that 
the rules adopted within the framework of the convention are of a dispositive 
character and that they are based on a fundamental principle, which is the 
autonomy of the will of the contracting parties, that is, freedom of contract, 
which was discussed in the introduction. 


4. Rights and obligations of the contracting parties 
from the contract of sale take over the thing. 


According to the Law on Obligations'’, the contract of sale obliges the 
seller to transfer to the buyer the right of ownership of the sold thing and to 
hand it over to him for that purpose, and the buyer is obliged to pay the price 
in cash and take over the thing. 


'S Article 6 Zakona 0 ratifikaciji konvencije Ujedinjenih nacija o ugovorima o medunarodnoj prodaji 
robe [Law on Ratification of the United Nations Convention on Contracts for the International Sale 
of Goods], Sluzbeni list SFRJ Medunarodni ugovori, br. 101/84. 

'6 Tbid., Article 9. 

7 Tid, Article 9. 
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The seller is obliged to deliver the goods, hand over the documents re- 
lated to the goods and transfer the ownership of the goods in the manner stipu- 
lated by the contract and the Convention.!* The debtor’s obligation is to pay 
the agreed price within the agreed time. If the debtor fulfills his obligation, the 
obligation relationship is terminated, the obligation ceases. 

If the debtor fails to fulfill his obligation or is late in fulfilling it, the other 
contracting party has the right to demand damages. The amount of compensa- 
tion is determined by the court in the court procedure initiated by the credi- 
tor.'? The amount of damages can be reduced proportionally if the creditor is 
partly to blame for the damage. *° The party alleging breach of contract shall 
take all reasonable steps in the circumstances of the case to reduce the loss, in- 
cluding lost profits, caused by such breach.”! If he fails to do so, the other party 
may claim a reduction in compensation in the amount of the avoidable loss. ** 

Pursuant to the Law on Obligations,” damage is the reduction of some- 
one’s property (ordinary damage) and the prevention of its increase (lost ben- 
efit), as well as causing physical or mental pain or fear (non-material damage) 
to another. Material damage affects the property of the injured party, directly 
(actual damage), when it is reflected in the reduction of his property, or in- 
directly (lost profit), when it comes to preventing its increase, which would 
have occurred according to the regular course of events. *4 

Under the Vienna Convention,”> compensation for breach of contract com- 
mitted by one party is equal to the loss suffered and the loss of profits incurred 
by the other party as a result of the breach. This compensation may not exceed 
the loss foreseen or had to be foreseen by the party infringing the contract at 


'8 Article 454, paragraph 1, Zakona o obligacionim odnosima [Law on Obligations], S/uzbeni list 
SFRJ, br. 29/78, 39/85, 45/89 — odluka USJ 157/89, Sluzbeni list SRJ, br. 31/93 i Sluzbeni list SCG, 
br. 1/03 — Ustavna povelja. 

'? Article 30 Zakona o ratifikaciji konvencije Ujedinjenih nacija o ugovorima o medunarodnoj 
prodaji robe [Law on Ratification of the United Nations Convention on Contracts for the 
International Sale of Goods], op. cit. 

° Radovanovy, A. (2009). Obligaciono pravo — op8ti deo [Obligation law — general part]. Novi Sad, 
Pravni fakultet za privredu i pravosude, Univerzitet Privredna akademija u Novom Sadu, p. 66. 

>I Article 77 Zakona o ratifikaciji konvencije Ujedinjenih nacija 0 ugovorima o medunarodnoj 
prodaji robe [Law on Ratification of the United Nations Convention on Contracts for the 
International Sale of Goods], op. cit. 

» Thid. 

3 Article 155 Zakona o obligacionim odnosima [Law on Obligations], op. cit. 

4 Antié, O. (2009). Obligaciono pravo [Obligation law]. Beograd, Sluzbeni glasnik, p. 448. 

> Article 74 Zakona o ratifikaciji konvencije Ujedinjenih nacija o ugovorima o medunarodnoj 
prodaji robe [Law on Ratification of the United Nations Convention on Contracts for the 
International Sale of Goods], op. cit. 
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the time of the conclusion of the contract as a possible consequence of the 
breach of contract, given the facts then known or must have been known to it. 

If one party does not pay the price or some other amount with which it is 
in arrears, the other party is entitled to interest on such amount, without losing 
the right to claim damages due to it on the above grounds.”° 

Namely, according to the opinion of the Commercial Court of Appeals,”’ 
by terminating the contract on the international sale of goods, the seller, who 
is obliged to return the price, must also pay interest on it, starting from the day 
when the price was paid to him. From the explanation: “According to the facts 
established in the first-instance procedure, the litigants were in a business 
relationship on the basis of a contract of sale with an element of foreignness, 
given that the plaintiff is a company that has the nationality of the Republic of 
BiH. On that basis, the defendant, as a seller, undertook to deliver to the plain- 
tiff, as a buyer, an automatic machine for making fax, adding and thermal roll 
model “1 + 1” within 30 days, which period began on June 27, 2008. year, at a 
price of 7,000.00 euros. On that basis, the plaintiff paid the defendant the total 
amount on two occasions of 7,000.00 euros, so that as of August 19, 2008. 
years, he paid the price for the machine in question in full. The defendant was 
late with the delivery of the machine in question, which is why the plaintiff 
sent him a letter dated October 8, 2008. called for the delivery of the machine 
as soon as possible or to return the price to him, since the defendant was three 
months late in delivering the machine. 

The defendant did not act on that summons of the plaintiff and did not 
deliver the machine that was the subject of the sales contract until the day the 
lawsuit was filed, nor did he submit evidence to the court that he returned the 
money he received in the name of the price for the said machine to the plaintiff. 
The plaintiff is seeking the return of the amount he paid in the name of the price 
for the machine that was supposed to be the subject of the contract of sale with 
default interest prescribed by the Law on the amount of default interest rate 
starting from October 8, 2008. years, as the day when he called the prosecutor 
or to deliver the machine to him or to return the money. The first-instance court 
correctly applied the substantive law to the established factual situation when it 
concluded that in the specific case, and having in mind that the litigants did not 
agree on the application of the applicable law in case of dispute, the relevant 
United Nations Convention on Contracts for the International Sale of Goods — 
Vienna Convention ( hereinafter: the Convention), and pursuant to Art. 53 and 


6 Tbid, Article 78. 
°7 Judgment of the Commercial Court of Appeal, PZ. 10784/2010 of 6 July 2011 years. 
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54 of the Convention, the plaintiff rightly demands a refund of the price, as a 
consequence of the termination of the contract. 

However, the conclusion of the first instance court that the plaintiff 
was on the day of filing the lawsuit, more precisely on February 24, 2010, 
is wrong. undoubtedly expressed his will to terminate the contract, which 
produced legal effect from the day when the defendant was notified, ie on 
March 25, 2010. when the defendant received the lawsuit, and that therefore, 
Pursuant to Article 78 of the Convention, the right to default interest belongs 
as of March 25, 2010. years until payment. 

This is because the provision of Article 81, paragraph 1 of the Convention 
stipulates that upon termination of the contract, both parties are released from 
their contractual obligations, except for the possible obligation to compensate 
the damage. Termination does not affect the provision of the dispute settle- 
ment agreement, any provision of the contract governing the rights and ob- 
ligations of the parties after the termination of the contract, while Article 81 
§ 2 of the Convention provides that the party who executed the contract may 
request in whole or in part from the other party. return of what it has deliv- 
ered or paid under the contract. If both parties are obliged to make a return, 
mutual returns are made at the same time. The provision of Article 84 § 1 of 
the Convention provides that if the seller is obliged to reimburse the price, he 
must also pay interest on it starting from the day the price is paid to him. In 
the present case, the defendant, as the seller, is obliged to reimburse the price 
he received in full, and pursuant to Article 84 § 1 of the Convention, he is 
required to pay interest from the date on which the price was paid. 

However, as the plaintiff demanded interest on the paid price starting 
from October 8, 2008. year, the Commercial Court of Appeals, moving within 
the limits of the request placed in the procedure pursuant to Article 3, para- 
graph 1 of the Law on Civil Procedure, changed the first instance verdict in 
the challenged part and awarded the plaintiff default interest at the rate pre- 
scribed by the Law on Default Interest from 8.10.2008. years, until March 24, 
2010. The Commercial Court of Appeal correctly ruled although Article 84 § 
18 of the Vienna Convention was expressly provided for, without a basis for 
interpreting it in a different way. Furthermore, the position of the court regard- 
ing the time from which the interest is calculated is correct, since the court 
cannot award the parties in the procedure more rights than the party requested, 
ie the court judges within the framework of the filed claim. As the plaintiff 


°8 Tf the seller is obliged to return the price, he must also pay interest on it starting from the day 
when the price was paid to him. 
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demanded interest from October 8, 2008. year, the court could not in the op- 
erative part of the judgment oblige the defendant to pay interest from the date 
of payment as expressly provided by the said Article of the Convention. 


5. Substantial breach of contract 


From the definition of material breach adopted in the Vienna Convention, 
two basic criteria can be observed, namely the criterion of damage — which es- 
sentially deprives the other party of what it reasonably expected from the con- 
tract and the criterion of predictability of damage by a reasonable person of 
the same circumstances.” Therefore, when assessing the question of whether 
the breach of contract is significant, we start from a subjective criterion, ie. the 
significance of the interest that the contracting party justifiably expected from 
the contract and the existence of damage that deprives it, if such damage is 
determined, the violation will be considered significant only if the party mak- 
ing the violation did not foresee such a consequence, nor would a reasonable 
person of the same characteristics in the same circumstances.*° 

When assessing the significance of a breach of contract, one should start 
not only from a subjective criterion, but from a subjective-objective criterion, 
for the reason that the subjective criterion limits the objective one.*! 

Due to a significant breach of contract, the other party has no interest in 
keeping the contract in force. As in the mentioned specific case, by non-per- 
formance of the contractual obligation as one of the cases in which there is a 
breach of contract, by the defendant, the plaintiff, ie the buyer requested a re- 
fund of the paid money. The buyer waited for 3 months and warmed the plaintiff- 
seller several times to deliver the purchase of the machine, which he did not do. 
If there was a basis, the plaintiff-buyer could have sought the lost benefit, if he 
really suffered it.*? A party who claims to have a right, bears the burden of prov- 
ing a fact that is important for the emergence or exercise of rights.*? The lost 


»» Perovié, J. (2004). Bitna povreda ugovora — medunarodna prodaja robe [Significant breach of 
contract — International sale of good]. Beograd, JP Sluzbeni list SCG, p. 131. 

> Tbid. 

31 Tn the event of a dispute, the contracting party will always claim more than expected in the 
lawsuit. As according to the CAP, the burden of proof is on the party claiming something, the court 
will appreciate the evidence submitted by the party making the allegations. Therefore, not only on 
the basis of subjective criteria, but also on the basis of the evidence (objectively) that he presented 
as evidence in order to substantiate the allegations made. 

» Perhaps the same machines were necessary for further delivery, or use. 

3 Article 231, paragraph 2 Zakona o parniénom postupku [Law on Civil Procedure], Sluzbeni 
glasnik RS, br. 72/11, 49/13 — odluka US, 74/13 — odluka US, 55/14 1 87/18. 


36 


COMPENSATION FOR DAMAGES DUE TO A FAILURE TO PERFORM A CONTRACTUAL... 





benefit is the profit that the creditor could have made if the contract had been 
duly fulfilled, but he did not realize it (he missed it) because the debtor violated 
the contract.** The Vienna Convention, in Article 74, prescribes lost profits as a 
type of damage resulting from an injury caused to the other party, which is the 
basis for claiming damages. 

When one party fails to fulfill its obligation, which it is obliged to fulfill 
according to the contract, then the other contracting party has the right to ter- 
minate the contract.*> The contract can be terminated due to non-fulfillment 
of the contractual obligation, however, due to non-fulfillment of an insignifi- 
cant part of the obligation, it cannot. In bilateral agreements, when one party 
fails to fulfill its obligation, the other party may, unless otherwise specified, 
demand fulfillment of obligations, terminate the agreement by a simple state- 
ment, if the termination of the contract does not occur according to the law 
itself, and in any case he is entitled to compensation.*° The creditor may main- 
tain the contract in force, if after the expiration of the term, without delay, he 
notifies the debtor to request the fulfillment of the contract.*’ Furthermore, in 
the case of contracts where the deadline for the fulfillment of the obligation is 
not an important element, the debtor reserves the right to fulfill his obligation 
even after the expiration of the deadline, and the creditor to demand its fulfill- 
ment. But, if the creditor wants to terminate the contract, he must leave the 
debtor a reasonable subsequent deadline for fulfillment.** Certainly, the party 
that terminates the contract due to non-fulfillment, is obliged to inform the 
other party. Pursuant to the Law on Obligations, the creditor may terminate 
the contract without leaving the debtor a subsequent deadline for fulfillment 
if it follows from the debtor’s conduct that he will not fulfill his obligation 
even within the subsequent deadline.” Thus, the debtor’s conduct regarding 
the fulfillment of his contractual obligation can be the basis of the creditor’s 
authority to terminate the contract not only without setting a new, subsequent 
deadline, but also before the debtor’s obligations fall due.*° 


4 Jankovec, I. (1987). Naknada za stetu zbog povrede ugovora [Compensation for damage due to 
breach of contract]. Beograd, Zavod za organizaciju poslovanja i obrazovanje kadrova p. 45. 

> Bikié, A. (2007). Obligaciono pravo — op¢i deo [Obligation law — general part], Sarajevo, Pravni 
fakultet Univerziteta u Sarajevu, p. 188. 

36 Article 124 of the Law on Obligations. 

37 Tbid., Article 125, para. 2. 

38 Tbid., Article 126, para. 2. 

>» Tbid., Article 127. 

0 Dordevié, Z., Stankovié, S. (1987). Obligaciono pravo — opsti deo [Obligation law — general 
part]. Beograd, IRO Nauéna knjiga, p. 316. 


37 


PRAVO — teorija i praksa Broj 3/2020 





It is concluded that neither the legislator nor the Convention advocates 
the termination of the contract “primarily” of non-fulfillment of the contrac- 
tual obligation, but allows the contracting parties to keep it in force. The posi- 
tion is justified, since the contracting parties voluntarily entered into an ob- 
ligatory relationship, with a certain motive, which is especially pronounced in 
foreign trade operations, and any legally formulated legal provision would be 
repressive. This is also prescribed by the Vienna Convention.*! 

It is presumed the fault of the party that fails to fulfill its obligation on 
time, or is late in fulfilling it. This is, however, a rebuttable assumption. A 
contracting party who has not performed an obligation may prove that the 
cause of non-performance of the contractual obligation arose due to a case or 
force majeure and if he proves a justified circumstance, the contract will be 
terminated due to the impossibility of fulfillment. 

With regard to the manner of resolving foreign trade disputes, the con- 
tracting parties, in foreign trade, shall agree on the arbitral settlement of dis- 
putes. Prior to the arbitration of a dispute, the parties almost always state in 
the contract itself a clause on peaceful settlement of disputes, in a friendly 
manner, but almost always give priority to arbitration, in relation to dispute 
resolution before the courts of the country. In this way, the parties to the con- 
tractual relationship protect their rights, but also their interests, in a fair and 
equal manner. It is almost impossible for one party to know all the rights of 
the states of the other contracting parties with which it concludes internation- 
al agreements, and that ignorance of the rights could be to its detriment, and 
we must not ignore the fact that proceedings before regular courts can take 
a long time. in foreign trade, agree on arbitral settlement of disputes. Prior 
to the arbitration of a dispute, the parties almost always state in the contract 
itself a clause on peaceful settlement of disputes, in a friendly manner, but 
almost always give priority to arbitration, in relation to dispute resolution 
before the courts of the country. In this way, the parties to the contractual 
relationship protect their rights, but also their interests, in a fair and equal 
manner. It is almost impossible for one party to know all the rights of the 
states of the other contracting parties with which it concludes international 
agreements, and that ignorance of the rights could be to its detriment, and 
we must not ignore the fact that proceedings before regular courts can take 
a long time. in foreign trade, agree on arbitral settlement of disputes. Prior 
to the arbitration of a dispute, the parties almost always state in the contract 
itself a clause on peaceful settlement of disputes, in a friendly manner, but 


4! Article 49. 
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almost always give priority to arbitration, in relation to dispute resolution 
before the courts of the country. In this way, the parties to the contractual 
relationship protect their rights, but also their interests, in a fair and equal 
manner. It is almost impossible for one party to know all the rights of the 
states of the other contracting parties with which it concludes international 
agreements, and that ignorance of the rights could be to its detriment, and 
we must not ignore the fact that proceedings before regular courts can take a 
long time. the contracting parties almost always state in the contract itself a 
clause on the peaceful settlement of disputes, in a friendly manner, but they 
almost always give priority to arbitral settlement of disputes, in relation to 
the settlement of disputes before the courts of the country. In this way, the 
parties to the contractual relationship protect their rights, but also their in- 
terests, in a fair and equal manner. It is almost impossible for one party to 
know all the rights of the states of the other contracting parties with which 
it concludes international agreements, and that ignorance of the rights could 
be to its detriment, and we must not ignore the fact that proceedings before 
regular courts can take a long time. the contracting parties almost always 
state in the contract itself a clause on the peaceful settlement of disputes, in 
a friendly manner, but they almost always give priority to arbitral settlement 
of disputes, in relation to the settlement of disputes before the courts of the 
country. In this way, the parties to the contractual relationship protect their 
rights, but also their interests, in a fair and equal manner. It is almost impos- 
sible for one party to know all the rights of the states of the other contracting 
parties with which it concludes international agreements, and that ignorance 
of the rights could be to its detriment, and we must not ignore the fact that 
proceedings before regular courts can take a long time. but they also protect 
each other’s interests, in a fair and equal way. It is almost impossible for one 
party to know all the rights of the states of the other contracting parties with 
which it concludes international agreements, and that ignorance of the rights 
could be to its detriment, and we must not ignore the fact that proceedings 
before regular courts can take a long time. but they also protect each other’s 
interests, in a fair and equal way. It is almost impossible for one party to 
know all the rights of the states of the other contracting parties with which 
it concludes international agreements, and that ignorance of the rights could 
be to its detriment, and we must not ignore the fact that proceedings before 
regular courts can take a long time. 
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6. Conclusion 


Foreign trade business is increasingly widespread today due to technical 
and technological development and the need of countries to socio-economi- 
cally develop and expand their market beyond the borders of their country, 
to the international market. The journey was not easy. Countries were forced 
to accept certain solutions that their legal system may not have provided for, 
and even after the recognition or ratification of international treaties, a series 
of adjustments to domestic law, the law of international communities, and 
international law followed. 

However, in real life and in law, for the sake of success, certain sacri- 
fices and acceptance of certain seemingly impossible solutions are needed, 
which over time have become established and the feeling of any form of 
“sacrifice” has been overcome. In particular, through the citation of a couple 
of solutions regarding foreign trade turnover in the sales contract, it is con- 
cluded that the Vienna Convention does not deviate much from the solution 
prescribed by the Law on Obligations of the Republic of Serbia. Moreover, 
the individual solutions are almost identical, and the Convention provides the 
possibility for the contracting parties to regulate their contractual relation- 
ship in a different way. Therefore, it does not bind the contractual relation- 
ship to the strict application of the Convention, but the contracting parties 
have full autonomy to regulate certain issues differently than prescribed. The 
autonomy of the will of the contracting parties in foreign trade operations is 
reflected in the right to choose the applicable law as well as the jurisdiction 
of the court. 

By dealing with the right to compensation for non-performance of a 
contractual obligation both in the law of the Republic of Serbia and in the 
Vienna Convention, it can be noticed that the provisions are rather sparse. 
Namely, both the law and the Convention, regulate the institute of damages, 
I will define it as the damage suffered due to non-performance or delay of 
the contractual obligation of the other party plus lost profits if he suffered it 
without prescribing other ways of resolving the breach of contractual obliga- 
tion due to non-performance or delay. Both the law and the Convention, as a 
consequence of non-performance of a contractual obligation, prescribe only 
damages in the form of monetary restitution. Cash compensation is a form 
of compensation and satisfaction, but it can never fully compensate for the 
loss suffered by non-performance of the contractual obligation of the other 
party to the contract, and this is especially evident in foreign trade operations 
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where a sales contract may be the first in a series of contracts. or could be 
contracted.” 

Therefore, the authors support the opinion of PhD Ivica Jankovec that as 
the law, the Convention should also provide for the provision of enforcement 
of a contractual obligation, and only if it is impossible for the injured party 
to be compensated with monetary compensation. In that way, the parties will 
not approach the contract recklessly, but will quite realistically consider all 
the circumstances and the possibility of fulfilling the contractual obligation in 
general, and then commit to the contract. 


PraStalo Tanja 
Doktorand, Pravni fakultet za privredu 1 pravosude u Novom Sadu, Univerzitet Privredna 
akademija u Novom Sadu 


Durdev Dusanka 
Dr, Redovan profesor, Pravni fakultet za privredu i pravosude u Novom Sadu, 
Univerzitet Privredna akademija u Novom Sadu 


NAKNADA STETE ZBOG NEIZVRSENJA 
UGOVORNE OBAVEZE KOD 
KUPOPRODAJNOG UGOVORA U 
SPOLJNOTRGOVINSKOM POSLOVANJU 


REZIME: Jedna od najstarijih ljudskih delatnosti su promet robe, usluga, 
novca i drugih imovinskih vrednosti kako unutar jedne zemlje, tako 1 izvan 
njenih granica. Spoljnotrgovinsko poslovanje je od izuzetnog zna¢aja za 
druStveno-ekonomske odnose medu drzavama. Svaka drzava samostalno 
reguli$e promet robe i usluga. Ipak, nijedna privreda drzave nije sama 
po sebi dovoljna, tako da je sasvim opravdana potreba da se ukljucuju 
na medunarodna trzi8ta. Medusobnom trgovinskom saradnjom, drzave 


” Purchase of certain goods (eg plowing machines) from one country, which are to be subsequently 
imported, exported to another country in order to be sold to a third country. In the meantime, a 
contract on storage, forwarding, etc. should be concluded. 
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prenose dejstva zakljucenih ugovora izvan njenih granica, te je potreba za 
unifakacijom pojedinih normi preko neophodna, kao i regulisanje pitanja 
povrede ugovorne obaveze i naknade Stete kao posledice iste. Pojedine 
drzave strahuju da ratifikacijom medunarodnih pravila prihvataju reSenja 
koja bi bila u suprotnom sa njihovim nacionalnim zakonodavstvom. Nave- 
deno je samo jedan od niza razloga otpora drzava, a ujedno i potesko¢éa u 
ostvarivanju jedinstvenog prihvatljivog reSenja. U ovom radu je analiziran 
pojam, znacéaj spoljnotrgovinskog poslovanaja za drzave, zatim prava i 
obaveze ugovornih strana i naknada Stete zbog povrede ugovorne obaveze 
neizvrsenjem kod kupoprodajnog ugovora. 


Kljucne reci: spoljnotrgovinsko poslovanje, prava i obaveze iz kupoproda- 
jnog ugovora, neizvrsenje ugovorne obaveze, Becka konvencija, naknada 


Stete. 
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THE POSITION AND AUTHORIZATIONS 
OF ENFORCEMENT OFFICERS IN 
THE BELARUSIAN LEGAL SYSTEM 


ABSTRACT: Considering the fact that the profession of the enforcement 
officer has an increasingly efficient role both in securing and realizing cred- 
itors’ claims, which was significantly contributed by the introduction of the 
system of the enforcement officers as independent, non-state entities in a 
large number of legal systems (the so-called out of the court enforcement 
officers), the author analyzes the Belarusian model according to which the 
profession of the enforcement officer is still a part of the apparatus of the 
state power and its basic features. In some places, the author will make a 
comparison with the current position of enforcement officers in Republic 
of Serbia, and present a conclusion on the efficiency of both models. 


Keywords: enforcement, the administration of the forced execution, en- 
forcement officer, bailiff, authorization, duty 


1. Introduction 


The role of the state is to decide, through its bodies, on legal request of 
the enforcement creditor contained in the motion for enforcement, and if all 
the procedural and material preconditions for passing the enforcement writ 
have been met, to take particular actions in order to enforce creditor’s claim. 
The state conducts its role through the courts, but also through persons who 
are entrusted with authorizations in the enforcement proceedings.! 


*Ph.D., The Vicepresident of the Chamber of public enforcement officers of Republic of Serbia, 
e-mail: nsizvrsitelj@gmail.com 


' Bodiroga, N. (2017). Novi izvrsni postupak [New Enforcement Proceedings]. Beograd, Pravni 
fakultet Univerziteta u Beogradu, p. 16. 
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The Republic of Belarus always has had a state system of enforcement. 
After gaining independence, the Soviet system of enforcement still existed, 
in which the enforcement officers were present in the courts. As a result of 
the reform of justice carried out in 2013, the enforcement entities were de- 
rived from the courts, forming a separate system, under the supervision of the 
Ministry of Justice of the Republic of Belarus.” 


2. The position of enforcement officers, manner 
of work and terms of appointment 


The authorizations for enforcement of court judgments and other en- 
forceable documents in Belarus are conducted by court enforcement offi- 
cers and public enforcement officers (managers, experts).* Therefore, in the 
Republic of Belarus, there are no private enforcement officers. The enforce- 
ment officers, or in the original term public bailiffs,’ are persons who are 
directly appointed for enforcement of court judgments and other enforceable 
documents, based on the official authorizations. While conducting their du- 
ties public enforcement officers are representatives of the state power and are 
under the protection of the state. 

In terms of appointment, the enforcement officer has to be the citizen 
of the Republic of Belarus who speaks state languages of the Republic of 
Belarus, has high school special or university degree or is educated at the 
institution that confers university education, is capable of conducting duties 
coffered upon him/her based on his/her professional knowledge, moral and 
business qualities. In certain circumstances, the citizen of the Republic of 
Belarus with different university education in terms of major, which is defined 
by the Ministry of Justice of the Republic of Belarus, may be appointed for 


? The enforcement proceedings in Belarus are regulated in accordance with the Law of the Republic 

of Belarus dated October 24, 2016 no. 439-3 ,,On the Enforcement Proceedings“ (The National 
Legal Internet Portal of the Republic of Belarus dated November 15, 2016, 2/2437.), as well as 
Guidelines to the Enforcement Proceedings developed based on it and approved by the resolution 
of the Ministry of Justice of the Republic of Belarus dated April 7, 2017 no. 67. 

3 In accordance with Article 1 of the Law of Republic of Belarus dated October 24, 2016 no.440-3 
On court enforcement officers“. 

4 Bailiff was a medieval term recognized in the Law of the emperor Dusan and implied the per- 
manent body of the Serbian Medieval Court who was entrusted with public trust, i.e. a person who 
confirmed the facts established by the judge and took care that such a decision was fully enforced. 
Selakovic, N. (2007). DuSanov zakonik i pravni transplanti [Dusan’s Law and Legal Transplants]. 
Beograd, Pravni fakultet Univerziteta u Beogradu, p. 80. 
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the enforcement officer (currently such majors include economy and political 
science). 

The appointment includes a test on the law on enforcement proceedings, 
and for the persons who are admitted for the first time to the state service, the 
qualification exam is a precondition in the manner prescribed by the president 
of the Republic of Belarus. However, preliminary testing will evaluate a citi- 
zen who is admitted to the state service in the period from three to six months 
and if the results are unsatisfactory the state officer will be discharged from 
the service. 

Furthermore, in terms of organization of enforcement service, the system 
of enforcement in Belarus consists of different level authorities. The main en- 
forcement administration of the Ministry of Justice is managing the system of 
enforcement authorities, while the lower instance authorities have a hierarchy 
and are organized in accordance with the territorial principle — enforcement 
administration of main administration for justice of regional (city of Minsk) 
executive boards (7 in total), districts (semi district), city and city enforce- 
ment administrations (142 in total). 

Each of these bodies has their own manager on top. The manager of the 
Main Enforcement Administration of the Ministry of Justice is the principal 
public enforcement officer of the Republic of Belarus, who is appointed and 
discharged by the minister of justice. Furthermore, the managers of enforce- 
ment administrations of the principle enforcement administration of justice 
of regional (city of Minsk) executive boards, who are the principle enforce- 
ment officers in the regions (city of Minsk) are appointed and discharged by 
the minister of justice in cooperation with regional (city of Minsk) executive 
boards. Finally, the managers of a district (semi-district), city, districts in city 
enforcement departments are appointed and discharged by the managers of 
the district (city of Minsk) executive committees. Finally, other enforcement 
officers and employees in enforcement administrations and enforcement de- 
partments are appointed and discharged by managers of these administrations. 

Based on that we may conclude that the main characteristic of the status 
of enforcement officers in Belarus legal system is that they act in the role of 
representatives of state power and that they have official authorizations while 
carrying their professional duties. On the other hand, since in the Republic of 
Serbia appointed public enforcement officers are acting in the capacity of non- 
state entities entrusted with public authorizations, a specific comparison may 
be made between official authorizations and public authorizations at stake. 
However, the inevitable differences between the scope of authorizations of 
the state and non-state entities will be analyzed in the next part of this paper. 
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In terms of appointment of persons who perform the service in the en- 
forcement authorities of Belarus, we may notice certain similarities with the 
domestic legal system and the role of competent Ministry in this system. 
However, although there is no hierarchy in the structure of the enforcement 
authorities, and thus there is no influence of the members of the higher in- 
stance bodies on the appointment of the members of lower instance bodies, 
one may notice a similarity in the appointment of the highest representatives 
of the Belarus enforcement service. Furthermore, the term enforcement ad- 
ministration implies something which is typical for state administration that is 
characterized by a hierarchic constitution and authoritative approach, unlike 
independent professional officers vested with public authorizations appointed 
directly by the competent minister, which exist in our country. In addition 
to that, professional enforcement officers’ associations are not present in the 
Belarus legal system. 


3. Authorizations and duties of enforcement officers 


3.1. The review of the most important 
authorizations of the enforcement officer 


The authorizations of the enforcement officers as state as well as non- 
state entities may be divided into several groups. They first include the au- 
thorizations that are related to the identification of enforcement debtor’s prop- 
erty, which in terms of chronology precede enforcement activities, approving 
enforcement, conducting enforcement, mediation between the parties and par- 
ticipants in the proceedings.° 

If we pay attention to authorizations that are aimed to identify partici- 
pants in the enforcement proceedings and property of enforcement debtor, we 
will find many of them in the legal system of Belarus. At the time of process- 
ing the data on the participants of enforcement proceedings, the enforcement 
officers are authorized to check documents that prove the identity of partici- 
pants in the proceedings and that confirm the authorizations of their repre- 
sentatives. Furthermore, the enforcement officer can obtain, without written 
consent of an individual, information from resources and databases that con- 
tain personal data on participants in the proceedings, including the use of 


> Bodiroga, N., op. cit., pp. 115-118. 
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national automated information systems.° In addition to that, in cases set forth 
by the law enforcement officers are authorized to call a search for enforce- 
ment debtor with the assistance of the police and to pass a decision to take 
into custody the debtor as a natural person, a representative of the debtor as a 
legal entity or owner of the property (founder, member) of a debtor which is a 
legal entity. Finally, the enforcement officer is authorized to file charges to the 
competent authorities to decide on deportation from the Republic of Belarus 
of foreign citizens and persons without citizenship who are the debtors in the 
enforcement proceedings. 

In terms of access to the property of the enforcement debtor, the enforce- 
ment officer is authorized to enter the land, apartments, non-residential prem- 
ises of the enforcement debtor and to freely enter the territory and premises 
of entrepreneurs and legal entities and to promptly meet the managers and 
other officers of a legal entity. In addition to that, if there is a need for that, 
an enforcement officer may enter by force to such premises and search them. 
However, if a debtor or other person does not allow the enforcement officer to 
access the land parcel, residential, non-residential areas in which the debtor’s 
property is located, the enforcement officer will access these premises based 
on the decision of the court. In accordance with this, the enforcement officer 
is authorized to inspect the furniture, safe deposit boxes and other possible 
places for property keeping, including money, valuable assets and documen- 
tation used by the debtor in order to identify debtor’s property that may be the 
subject matter of enforcement in the enforcement proceedings. 

We may notice that certain authorizations, and especially those related to 
the participation of enforcement officers in announcing a search, taking into 
custody of enforcement debtor and deportation of enforcement debtor from 
the country are the most evident exceptions comparing to the authorizations 
of a public enforcement officer in the Republic of Serbia. In the domestic 
enforcement proceedings, the above stated authorizations were not part of the 
enforcement officer’s competence even at the time when enforcement was 
exclusively in the competence of the state, i.e. court system (i.e. they were 


° In such a manner, the data on the passport, place of residence, employment of enforcement debtor, 
bank accounts of legal entities and entrepreneurs, data on mobile operator, internet services used by 
enforcement debtor, registered motor vehicles and other registered property of enforcement debtor 
as well as issued hunting permits are available to enforcement officers. The enforcement officers 
also have the insight into the data base of National bank, custom and border authorities. Avdeev, A. 
(2015). The sufficiency of the restriction measures against debtors in the process of enforcement 
proceedings, The Restriction of the Rights of the Debtor: The Latest Legislative Changes and their 
Implementation, 6th International Scientific and Practical Conference, 8-10 September 2015, Ulan- 
Ude, Republic of Buryatia, p. 219. 
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recognized only in the criminal proceedings). Therefore, their presence in the 
Belarus enforcement proceedings reflects in the best way the state structure of 
this service and broad scope of authorizations against the enforcement debtor, 
which includes also the use of force. In addition to that, the broader scope of 
enforcement’s authorizations comparing to the domestic system is obvious 
in the access to movable and immovable property of the enforcement debtor, 
for which the enforcement officer does not need the assistance of the police, 
even in case of enforcement debtor’s resistance, since the enforcement officer 
is vested with state power (and therefore is authorized to use the force, as the 
police). 

In conducting enforcement proceedings, the Belarus legislator set forth 
many authorizations, which basically match with the authorizations of the 
majority of modern legal systems, but also, have a broader scope. First, the 
enforcement officer is authorized to collect money and (or) other property 
that belongs to the debtor and that is in the possession of debtor and (or) third 
parties, in the manner prescribed by the law, and to decide to suspend transac- 
tions on bank accounts of citizens and legal entities. 

In addition to that, the enforcement officer is authorized to prohibit the 
debtor and other persons to take actions that prevent enforcement related to 
monetary and (or) other debtor’s property, as well as to order these persons to 
perform certain actions that will help enforcement. For example, the prohibi- 
tion against enforcement debtor to open new bank accounts in the Belarus 
banks is often used in practice. This measure is most often used at the same 
time with the measure of prohibition to dispose of funds owned by the en- 
forcement debtor in the existing bank accounts, with the goal of preventing 
evasion through opening of other bank accounts. Also, one of the interesting 
and modern examples in practice is a prohibition to enforcement debtor to 
use mobile phone and internet services which is implemented by imposing to 
the operator an order to cancel these services’. In other words, these are the 
prohibitions that may be imposed against the debtor or other persons aimed at 
preventing obstacles to enforcement. 

Furthermore, the public enforcement officer may prohibit the debtor to 
use his/her own property or may limit the use of such a property, in cases 
when the use of property may cause a decrease of its value or deterioration, 
and may prohibit the debtor of enforcement debtor to perform his/her own 
obligation to the enforcement debtor. 


T Avdeev, A., op. cit., pp. 220-221. 
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In relation to enforcement on debtor’ real property, the enforcement of- 
ficer is authorized to obtain the information of real property rights, their cre- 
ation, transfer or termination, as well as of limitation (i.e. burdening) of these 
rights and to register changes that relate to real property rights registered in 
favor of enforcement debtor. Also, the immovable property of enforcement 
debtor and other persons may be used, with the consent of these persons, for 
keeping the property of the debtor confiscated during enforcement, while the 
creditor’s or debtor’ vehicle may be used, if the enforcement officer so decides, 
for the transport of confiscated property by charging the costs to enforcement 
debtor. The public enforcement officer may decide on forced traction (evacu- 
ation) and storage of confiscated vehicles of the enforcement debtor. 

As far as the establishment of relevant facts in the enforcement proceed- 
ings is concerned, public enforcement officers are authorized to ask for the 
participation of interpreters, witnesses, expert witnesses and other persons, as 
well as specialized organizations that will help in enforcement, which evident- 
ly implies the judicial nature of these proceedings. The enforcement officers 
have the access to the data containing bank and (or) other secrets protected 
by the law and information that are public notary’s confidential information. 
Finally, they are authorized to receive, free of charge, from citizens, official 
state authorities and other organizations materials, documents and informa- 
tion necessary for the successful conduct of enforcement. 

In addition to that, the modern approach to the enforcement profession 
in Belarus is evident in the performance of enforcement activities by using in- 
formation technologies, including electronic document management, official 
webpages of enforcement agencies in the global computer network, Internet 
and system of unique calculation and information space. In addition to that in 
enforcement proceedings enforcement administrations are authorized to use 
technical devices, including the equipment allowing for sound and video re- 
cording, movie and photography. 

Finally, the Belarus legislator set forth the right of enforcement officers 
to a legal remedy against the decisions that are the result of the appeal pro- 
ceedings related to their decisions or activities (inactivity), and against the 
decision of the manager of enforcement authority or court decision. We may 
notice the important authorizations of enforcement officers, not known to the 
domestic legal system, who may request from the competent authority to re- 
view decisions that relate to their own work. 

In the above stated context, we shall underline that, although the stated 
enforcement actions are actually recognized in the domestic system, certain 
authorizations of the Belarus enforcement officer still imply greater authority 
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in actions (for example prohibition to open a new bank account or prohibi- 
tion to use debtor’s own property, use of mobile and internet services). Also, 
authorizations for sound and video recording of the proceedings is still not 
included in enforcement activities that may be performed by a public enforce- 
ment officer in the Republic of Serbia, and are therefore known only in the 
court, both civil and criminal proceedings. Finally, electronic communica- 
tion and conducting certain enforcement activities electronically are part of 
domestic enforcement proceedings starting from the changes of the law regu- 
lating enforcement and security interest that entered into force on January 
1, 2020 (for example use of electronic notice board, submitting the motion 
for enforcement in electronic form, use of data of electronic administration)®. 
Some of these actions are still waiting to be implemented due to the post- 
poned application of certain legal solutions’. 


3.2. The review of the most important duties of enforcement officers 


In addition to the number of authorizations that are entrusted to enforce- 
ment officers as state officers in Belarus, there are, on the other side, duties set 
forth with the goal to set limitations in actions and guarantees that the actions 
of enforcement officers will not become arbitrariness and direct breach of fun- 
damental procedural and human rights of the participants to the proceedings. '° 

The enforcement officer shall undertake measures of enforcement 
properly, fully and timely and shall use rights coffered upon him/her in 
accordance with the law and not to allow the breach of rights and legitimate 
interests of citizens and legal entities in his/her activities. Also, he/she is also 
obliged to confirm his/her authority in conducting official duties by presenting 
official ID and to exclude himself if he/she is directly or indirectly interested 
for the outcome or if he/she is related to the case through marriage, other close 


8 See Art. 36, Art 62a, Art. 171a Zakona o izvrSenju i obezbedenju [Law on Enforcement and 
Security Interest]. Sluzbeni glasnik RS, br. 106/15, 106/16 - autenti¢no tumacenje, 113/17 - 
autentiéno tumacéenje 1 54/19. 

° Thid., Art. 168. 

'© Some authors underline not only the legal but also the moral dimension in limitation of debtor’s 
rights in enforcement proceedings and state that actions of enforcement officers although conducted 
in legal framework may be considered as moral only if introduced with limitations not to breach 
the right to honor and dignity and dissent life of enforcement debtor. Barsukova, V., N. (2015). 
Limitations of the debtor rights in enforcement proceedings: Legal and Moral Dimension, The 
Restriction of the Rights of the Debtor: The Latest Legislative Changes and their Implementation, 
6th International Scientific and Practical Conference, 8-10 September 2015, Ulan-Ude, Republic 
of Buryatia. 
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relations, property, guardianship or other circumstances that cause suspicion 
in his/her impartiality. 

Furthermore, he/she is obliged to keep the data known to him/her in re- 
lation to the conduct of his/her official duties that represent the state, trade, 
bank and (or) other secret protected by the law, as well as other data whose 
distribution is limited, as confidential and not to disclose them or to make 
them available to unauthorized persons. He is obliged to offer a possibility to 
parties and their representatives to inform themselves about the enforcement 
proceedings material (except for the document containing information whose 
distribution and (or) handover is limited) and to make them available the cop- 
ies of case files at their own expense. 

We may see that the duties of enforcement officers are almost the same 
as the duties of the enforcement officers in the Republic of Serbia. Therefore, 
they remind of the obligation to protect the principle of legality!’ by enforce- 
ment officers, which has the rank of constitutional principle in the majority of 
legal systems, followed by the obligation to respect the fundamental human 
rights of the participants in the proceedings (also a constitutional principle). 
Furthermore, this principle is supplemented by the obligation of confidential- 
ity as one of the basic standards of professional ethics, since the noncompli- 
ance with the ethical codex would lead to endangerment of the reputation of 
the entire profession and even disciplinary liability of the enforcement officer 
in certain cases. 

In terms of cooperation with other state authorities, the enforcement offi- 
cer is obliged to enforce orders of other enforcement officers and to undertake 
certain enforcement actions on the territory for which he/she is appointed. If 
during the enforcement proceedings he/she notices abuses, misdemeanor or 
any other breach of the law, he/she shall inform competent authorities thereof 
and assist competent authorities in the search for the debtors in enforcement 
proceedings. 

Finally, as it was underlined at the beginning of this paper, since the 
enforcement service in the Republic of Belarus was derived from the judicial 
function, it was important to assess the role of the court in such an organized 


" Namely, the enforcement officers perform the legally transferred judicial power whose fulfill- 
ment depends on the proper application of legal provisions. While conducting his/her duties the 
enforcement officer is acting in accordance with procedural rules and decides based on substantive 
law rules. In addition to that, the principle of legality means that the enforcement officers have to 
comply with the statutory provisions and regulations. Stankovic, G., Palaékovi¢, D., Tre8njev, A. 
(2018). Komentar Zakona o izvrSenju i obezbedenju [The Comments to the Law on Enforcement 
and Security Interest]. Beograd, Sluzbeni glasnik, p. 1397. 
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enforcement proceeding. Having in mind the broad scope of authorizations of 
enforcement officers we have mentioned earlier, the role of the court in the 
Belarus enforcement proceedings is limited to certain issues that are aimed to 
secure compliance of the enforcement debtor with the enforceable document. 
Therefore, authorizations that are kept in the competence of the court relate 
primarily to decisions on limitation of enforcement debtor’s movement when 
the enforcement proceedings so require. 

Namely, the court is authorized, in the enforcement proceedings, to tem- 
porarily restrict the right of an enforcement debtor, including the entrepreneur 
as well as an authorized person in a legal entity, to leave the Republic of 
Belarus” until the obligation which is the subject matter of proceedings is not 
fulfilled in full. We shall underline that this measure has been very effective 
in practice, although its application has started only in 2011'°. Furthermore, 
the court may pass a decision to limit the enforcement debtor the use of motor 
vehicles, motor vessels, hunting rights, except in cases when the debtors use 
this right as disabled persons or as the only source of income. The measure 
of prohibition to drive motor vehicles also showed in practice as very effi- 
cient since in certain Belarus regions it brought to the successful completion 
of 75% of initiated enforcement proceedings'*. Finally, this legal system is 
specific because the court is authorized to temporarily limit the enforcement 
debtor to visit casinos. 

In accordance with the above mentioned, at this point we may notice 
the application of measures and limitations against the debtors which are 
not known to the domestic proceedings before public enforcement officers, 
but are characteristic only to court criminal proceedings .'* However, a very 
important authorization to decide on legal remedies related to enforce- 
ment officer’s work — decisions on appeals against the decisions and actions 


” This judicial authorization was the subject matter of certain decisions of the European Court of 
Human Rights. See Case Peltonen versus the Republic of Finland, February, 20 1995 N 19583/92. 
Parfenchikova, A. A. (2015). Limitations of the debtor personal rights in terms of international 
legal standards, The Restriction of the Rights of the Debtor: The Latest Legislative Changes and 
their Implementation, 6th International Scientific and Practical Conference, 8-10 September 2015, 
Ulan-Ude, Republic of Buryatia. 

8 For example, in 2014 47% of the total number of enforcement proceedings, in which these mea- 
sures of limitations were imposed, were successfully completed. B. Avdeev, A., op. cit., p. 222. 

4 Tbid., 

'S Namely, some of these measures may be passed in the criminal proceedings only upon comple- 
tion of the proceedings, as well as the punishment to the convicted person (for example the prohibi- 
tion to drive motor vehicle), while others represent measures to secure the presence of convicted 
person in order to achieve undisturbed criminal proceedings (for example prohibition to leave the 
place of temporary residence or prohibition to visit certain places). 
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(inactivity) of enforcement officers is still part of court competence, as in the 
domestic legal system. In relation to this, we shall mention the standpoints of 
theory, which even though the participation of enforcement officers changed 
the nature of enforcement proceedings, they shall still be mostly considered 
as judicial proceedings, since the actions in these proceedings are undertaken 
based on the appropriate court decisions.'® 


4. Enforcement officer’s liability 


The enforcement officers in Belarus may have disciplinary, civil (mate- 
rial), administrative and criminal liability. 

In terms of criminal liability, the Belarus criminal law does not set forth 
the special groups of criminal offences that may be committed by enforce- 
ment officers in conducting their duties. However, other incriminated offences 
include certain offences that may be related to the actions of the enforcement 
officers. These are namely: theft based on abuse of authorizations'’, abuse of 
power or official authorizations'’, inactivity of official person'’, exceed of au- 
thorizations or official authorizations”, official forgery”', official negligence”, 
and accepting bribes”’. In case the criminal proceedings are initiated, the en- 
forcement officers may be processed as other public servants. 

However, although there is a possibility to perform an action that con- 
stitutes certain criminal offence, it may happen that the participants in the 
proceedings suffer certain damages. Therefore, the issue of civil law liability 
of enforcement officer for the damages caused to the participants in the pro- 
ceedings is regulated in the Belarus legal system based on the principle of 
liability of the legal entity for actions of their bodies. In accordance with the 
Civil Law of Republic of Belarus (hereinafter the Civil Law) the damages 
caused to the citizens or legal entity as a result of illegal actions (inactivity) 
of state authorities, local self-government authorities and self-government or 
officials of these authorities including issuing of the document which is not 


'© Keéa, R. (2012). Gradansko procesno pravo, Priruénik za polaganje pravosudnog ispita [Civil 
Procedural Law, Bar Examination Guidelines], Beograd, Sluzbeni glasnik, p. 524 

" Art. 210 of the Criminal Law of the Republic of Belarus (hereinafter: Criminal Law). 

'8 Thid., Art. 424. 

'° Tbid., Art. 425. 

° Thid., Art. 426. 

>! Thid., Art. 427. 

» Thid., Art. 428. 

3 Thid., Art. 430. 
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in accordance with the law is subject to indemnification.** The damages shall 
be compensated at the expense of state treasury of the Republic of Belarus or 
treasury of administrative-territorial unit. The damages include costs suffered 
by the person whose right was violated or the costs that will be suffered to 
regain this right, or loss or damages on the property (actual damages) or lost 
earnings that would be gained by this person in regular circumstances of civil 
transactions in case his/her right was not violated (lost earnings).”° 

However, the person who compensated the damages caused by the other 
person (employee in conducting official or other duties) to the damaged per- 
son, has the right to request the return of these funds (refund) in the amount 
of paid compensation.”° Therefore the damages caused by the enforcement 
officer shall be first compensated by the state, which then has the right to ask 
for the refund from the enforcement officer or other employee who is liable 
for the damages caused to the citizen or a legal entity. In accordance with the 
stated legal provisions the principle of objective liability applies here, that 
means the liability of legal entity (state) regardless of the guilt.” 

We may see a Significant distinction comparing to the solution prescribed 
in the domestic legal system. Since the public enforcement officers in the 
Republic of Serbia are non-state entities, and since they perform their duties 
in the form of entrepreneurship, they are liable with their entire property for 
the damages caused by their fault®. Therefore, we may notice that the liability 
depends here on the principle of guilt, which is less severe, a subjective prin- 
ciple of liability. The guilt exists when the liable person caused the damages 
intentionally or negligently”? and it is assumed unless the liable person proves 
to the contrary. However, it is strictly prescribed that the Republic of Serbia 
is not liable*® for this damage, whereby the legislator underlined once more 
the independence of this judicial profession and its separation from the state 
power. Apart from this, the public enforcement officer is not liable only for 
his/her direct actions but also for the damages caused to the participants by 
his/her deputy or assistant. 


4 Thid., Art. 938. 

> Thid., Art. 14. 

°6 Thid., Art. 950. 

°7 Radovanov, A. (2009). Obligaciono pravo — op8ti deo [Law on Contracts and Torts — general 
part], Novi Sad, Pravni fakultet za privredu i pravosude, p. 247. 

°8 Art. 498 paragraph | of the Law on Enforcement and Security Interest. 

° Art. 158 of the Law on Contracts and Torts. 

3° Art. 498 paragraph 2 of the Law on Enforcement and Security Interest. 
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This is an important novelty comparing to the previous concept when 
the enforcement proceedings in the Republic of Serbia were in the exclusive 
competence of the court and there was no direct liability of the judge as the 
state power executor. In other words, the respondent in the proceedings for 
the damages caused by the judge in the enforcement proceedings was the 
Republic of Serbia, which had the right to ask for the refund if the damages 
caused by the judge were caused intentionally.*' Therefore, when the judge 
and potential damages caused by his/her actions in the enforcement proceed- 
ings are concerned, the Serbian and Belarus concept of indemnification does 
not actually differ. 

Finally, a very important issue in the sphere of enforcement officer’s li- 
ability, which is practically more often present than the issue of his/her crimi- 
nal and financial liability is the issue of his/her disciplinary liability. This lia- 
bility does not exclude other types of liability of the members of enforcement 
profession. Since there is no universal definition of the concept of disciplinary 
offence, each legal system exhaustively enumerates classification of behav- 
iors of the enforcement officers that are considered a breach of discipline that 
brings certain punishments. 

In relation to the discipline liability of the members of enforcement au- 
thorities in Belarus, the most common disciplinary offences are the following: 
late execution of enforcement actions, breach of law on enforcement proceed- 
ings, inadequate implementation of the management’s instructions, failure to 
set performance indicators. 

The authorizations in the disciplinary proceedings against the officers 
of territorial executive bodies are vested in the managers of principal city 
judicial administrations of regional executive boards (city of Minsk), and for 
principal enforcement officers in the regions (city of Minsk) are vested in of- 
ficers of the Principal administration for enforcement — Minister of Justice of 
the Belarus Republic. Therefore, we may see that higher instance authority 
that participated in the appointment of the members of lower instance en- 
forcement authority is also in charge of conducting disciplinary proceedings 
and choice of disciplinary sanctions. 

The right of choice of disciplinary sanction belongs to the manager of 
the competent state body. While choosing the disciplinary measure the fol- 
lowing shall be taken in consideration: the severity of the disciplinary offense, 
circumstances under which it was committed, previous service and behavior 


3! Art. 6 paragraph 2 of the Law on Judges. This concept may apply today for part of the enforce- 
ment proceedings that is implemented before the court. 
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of the officer in public service. Therefore, the following disciplinary measures 
may be imposed against public officers for nonperformance or inproper con- 
duct of official duties: objection, reprimand, warning on incomplete official 
response, decrease in the class of state officers up to six months and the most 
severe — discharge from the duty, whereas the objection and reprimand are 
the two less severe and most often imposed measures. For each disciplinary 
offence only one disciplinary measure may be imposed, and the decision on 
disciplinary measure may be appealed before the court. 

In the Republic of Serbia, also, the disciplinary liability takes an im- 
portant place in effective enforcement procedural law, while disciplinary 
breaches may be less and more severe and are exhaustively listed in the ef- 
fective law. However, since there is no hierarchy in the organization of public 
enforcement profession, the unique disciplinary commission is in charge for 
conducting disciplinary proceedings and passing the decision on disciplinary 
liability, which consists of the members proposed by the competent ministry 
and Chamber of public enforcement officers. The disciplinary measures that 
may be imposed are similar in severity and content to the measures of Belarus 
system, but there is a possibility of fine against the public enforcement officer 
in the domestic legislature.** Therefore, there is an evident procedural distinc- 
tion in conducting disciplinary proceedings between these two legal systems, 
but in financial terms, the basis and consequences of the liability are mostly 
matching. 


5. Conclusion 


After considering the effective provisions of the Belarus enforcement 
law, we may conclude that the main characteristic of the status of Belarus 
enforcement officers is that they act as the representatives of state power, i.c., 
they have official authorizations in conducting their professional duties. At 
the same time, it is the principle distinction comparing to the domestic con- 
cept in which the public enforcement officer is a non-state entity that conducts 
the duties as an entrepreneur. As a consequence, to this, certain authorizations 
of the enforcement officers in Belarus system are the most adequate illustra- 
tion of state structure of this service and broad scope of authorizations against 
the enforcement debtor. 


2 Less severe disciplinary measures include warning and fine, while more severe measures include 
public warning, fine, temporary prohibition to conduct service, as well as permanent prohibition to 
conduct service, see Art. 528 of the Law on Enforcement and Security Interest. 
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In the above mentioned context, we shall underline that, although the ac- 
tions of enforcement in the Belarus system are in its merits recognized also in 
the domestic law, certain authorizations of the Belarus enforcement officer are 
still more autorotative (for example application of force) and reflect the state 
structure of this service. Also, certain authorizations of the Belarus enforcement 
officer are recognized in the domestic law only as part of court authorizations 
in the court, primarily criminal proceedings. Finally, electronic communication 
and conducting certain enforcement actions electronically in Belarus are part of 
domestic enforcement proceedings starting from the date when the changes to 
the Law on Enforcement and Security Interest entered into force this year. 

Finally, a very important difference comparing to the system prescribed 
by the domestic legal system is civil liability of enforcement officers, 1.e., 
application of objective liability of the Republic of Belarus for the damages 
caused to the participants in the proceedings by the enforcement officer, since 
the public enforcement officers in the Republic of Serbia are non-state entities 
who are liable with their entire property for the damages caused by their fault. 


Masnikosa Vujadin 
Dr, zamenik predsednika Komore javnih izvrSitelja Srbije 


POLOZAJ I OVLASCENJA IZVRSITELJA 
U PRAVNOM SISTEMU BELORUSIJE 


REZIME: S obzirom na to da profesija izvrSitelja ima sve efikasniju ulogu 
kako u obezbedenju tako i u realizaciji potrazivanja poverioca, emu je 
u znaéajnoj meri doprinelo uvodenje sistema izvrSitelja kao samostalnih, 
nedrzavnih subjekata u velikom broju pravnih sistema (tzv. vansudski 
izvrsitelji), autor u ovom radu analizira beloruski model prema kome je 
profesija izvrsitelja i dalje deo aparata drzavne vlasti, te njegova osnovna 
obelezja. Na pojedinim mestima, autor Ge izvrsiti poredenje sa aktuelnim 
polozajem javnih izvrSitelja u Republici Srbiji, te izneti zakljucak o efika- 
snosti oba modela. 


Kljucne reci: izvrsenje, uprava prinudnog izvrsenja, izvrsitelj, pristav, 
ovlascenje, duznost 


58 


THE POSITION AND AUTHORIZATIONS OF ENFORCEMENT OFFICERS IN THE BELARUSIAN... 





1 


12. 


References 


. Avdeev, A. (2015). The sufficiency of the restriction measures against 


debtors in the process of enforcement proceedings, The Restriction 
of the Rights of the Debtor: The Latest Legislative Changes and their 
Implementation, 6th International Scientific and Practical Conference, 
8-10 September 2015, Ulan-Ude, Republic of Buryatia 


. Barsukova, V. N. (2015). Limitations of the debtor rights in enforcement 


proceedings: Legal and Moral Dimension, The Restriction of the Rights 
of the Debtor: The Latest Legislative Changes and their Implementation, 
6th International Scientific and Practical Conference, 8-10 September 
2015, Ulan-Ude, Republic of Buryatia 


. Bodiroga, N. (2017). Novi izvr&ni postupak [New Enforcement 


Proceedings], Beograd, Pravni fakultet Univerziteta u Beogradu 


. Keéa, R. (2012). Gradansko procesno pravo, Prirucénik za polaganje pra- 


vosudnog ispita [Civil Procedural Law, Bar Examination Guidelines], 
Beograd, Sluzbeni glasnik 


. Parfenchikova, A. A. (2015). Limitations of the debtor personal rights in 


terms of international legal standards, The Restriction of the Rights of the 
Debtor: The Latest Legislative Changes and their Implementation, 6th 
International Scientific and Practical Conference, 8-10 September 2015, 
Ulan-Ude, Republic of Buryatia 


. Radovanov, A. (2009) Obligaciono pravo — opSti deo [Law on Contracts 


and Torts — general part], Novi Sad, Pravni fakultet za privredu i pravosude 


. Selakovic, N. (2007) DuSanov zakonik i pravni transplanti [Dusan’s 


Law and Legal Transplants], Beograd, Pravni fakultet Univerziteta u 
Beogradu. 


. Stankovié, G., Palaékovié, D., TreSnjev, A. (2018). Komentar Zakona o 


izvrSenju i obezbedenju [The Comments to the Law on Enforcement and 
Security Interest], Beograd, Sluzbeni glasnik 


. Civil Code of Republic of Belarus dated December 7, 1998 no. 218-Z, as 


amended on Decembar 28, 2009. 


. Criminal Code of the Republic of Belarus dated July 9, 1999, no. 275-Z, 


as amended on 11-11-2019. 

Law of the Republic of Belarus dated October 24, 2016 no. 439-Z ,,On 
the Enforcement Proceedings“, as amended on 18-12-2019. 

Zakon o izvrSenju i obezbedenju [Law on Enforcement and Security 
Interest], Sluzbeni glasnik RS, br. 106/15, br. 106/16 — autenti¢éno tuma- 
éenje, 113/17 — autenti¢éno tumacéenje 54/19. 


39 


PRAVO — teorija i praksa Broj 3/2020 





13; 


14. 


60 


Zakon o obligacionim odnosima [Law on Contracts and Torts], Sluzbeni 
list SERJ, br. 29/78, 39/85, 45/89 — odluka USJ 1 57/89, Sluzbeni list SRJ, 
br. 31/93, Sluzbeni list SCG, br. 1/03 — Ustavna povelja i Sluzbeni glasnik 
RS, br. 18/20 

Zakon o sudijama [Law on Judges], Sluzbeni glasnik RS, br. 116/08, 
58/09 — odluka US, 104/09, 101/10, 8/12 — odluka US, 121/12, 124/12 — 
odluka US, 101/13, 111/14 — odluka US, 117/14, 40/15, 63/15 — odluka 
US, 106/15, 63/16 — odluka US i 47/17 


Filipovic Aleksandar® UDK: 316.77 


Spaic Ivana™ Pregledni rad 
DOI 10.5937/ptp2003061F 
Primljen: 07.09.2020. 
Odobren: 28.09.2020. 
Strana: 61-75 


PROPAGANDA IN A FUNCTION OFA 
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OF MEDIA FOR ULTRA-NATIONALIST 
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ABSTRACT: Propaganda and its elements are an inseparable part of 
everyday life. In a digital age, when, in every second, a vast amount of 
information is exchanged, the possibilities and variations of propaganda 
techniques application are proportionally high. The majority of these prop- 
aganda messages that can be seen every time we turn on a device, or just 
go outside and look around are the messages of economic propaganda. 
Every time we hear a speech of a corporate or government official, we hear 
a carefully created and delivered message put together by public relations 
experts, which as well, by its genesis, belongs to propaganda. Still, the 
subject of this paper is propaganda, which is much more malicious in its 
origins and manifestations, and that is propaganda for ultranationalist pur- 
poses. In this paper, the authors first consider the etiological and historical 
aspects of propaganda focusing on those forms that had the most devastat- 
ing effects. Propaganda predates mass media, but it is their conjunction that 
helped propaganda to reach a maximum capacity of its impact. Therefore, 
the authors analyze the correlation between propagandists, propaganda, 
and mass media. 
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1. Introduction 


Propaganda, as a form of communication with a goal of promotion 
of specific ideas or plans of particular interest groups, is present in various 
forms since ancient times. Still, with the creation of mass communication 
media, as well as with certain large social events during the 20th century, 
on one side gave propaganda significance and power, but brought a loss of 
absolute neutrality which characterized it since it was created and defined. 
Today, with many examples to learn from, we generally receive propaganda 
as a negative phenomenon, closely tied with manipulation and engineering of 
consciousness and consent with citizens, whether it is in more benign forms, 
such as economic propaganda, or in its extremely harmful ways, often with 
tragic consequences, such as warmongering or ultra-nationalist propaganda. 
The term ,,propaganda“ was derived from a modern Latin word ,,propagare“, 
which roughly translates to ,,to spread“ or ,,to propagate“. The term originated 
in the XVII century when the Roman Catholic Pope Gregory XV established 
the Congregatio de propaganda fide (Congregation for Propagating the Faith) 
to centralize the church’s missionary activities under his control. This con- 
gregation, referred to informally as ,,propaganda“, was a group of cardinals 
charged with directing church affairs in non-Catholic countries'. This organi- 
zation was created as an answer to the Reformation movement, but the term 
» propaganda“ soon grew out of church circles and entered the secular domain. 
Edward Bernays, a nephew of Sigmund Freud, is considered the pioneer of 
modern-sense propaganda, as well as a pioneer of public relations as an es- 
sential state, corporate and social activity. By leaning on his uncle’s teachings, 
Bernays enveloped different aspects and ways to influence of consciousness 
of people in his opus, which is particularly visible in his books ,,Crystallizing 
Public Opinion“ from 1923, ,,Propaganda“ from 1928, and ,, The Engineering 
of Consent“ from 1947, as well as in papers ,,Manipulating Public Opinion: 
The Why and the How“, published in American Journal of Sociology in 1928 
and ,, The Marketing of National Policies: A Study of War Propaganda“, pub- 
lished in Journal of Marketing in 1942. 

We can conclude that propaganda has pejorative meaning in modern 
times since it is tied to the manipulation of public opinion with a goal of man- 
ufacturing consent, even in the academic sense. The historical moment when 
Bernays formulated his ideas coincided with the greatest atrocities humankind 


' Diggs-Brown, B. (2011). Strategic Public Relations — Audience focused approach, Boston, 
Cengage Learning, p. 48. 
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experienced in modern times, the greatest crimes and casualties and his teach- 
ings were misused for ultranationalist purposes to perfection. Here we shall 
make a distinction and say that in the case of Nazi Germany, the purpose 
indeed was an ultranationalist one. Still, in the case of the USSR, it wasn’t, 
although we can find equally blatant and harmful examples of manipulating 
the populace through propaganda techniques. In both cases, propaganda was 
used for the promotion of ideology, but while the Nazi ideology was also an 
ultranationalist one, the Soviet one wasn’t, since communism, by its nature, 
is an international movement and ideology. Nonetheless, if an ideology is 
nationalistic, that makes the combination particularly damaging and danger- 
ous, although every form of propaganda is oriented on two sides — ,,for“ one 
and ,,against“ the other, where the others are most often victimized, so we can 
conclude that systemic propaganda is both the source of social conflicts and 
the fuel that makes the conflicts explode, and with additional development 
and diversification of mass media it becomes exponentially more dangerous. 


2. The theoretical and historical context of propaganda 


From a modern perspective, propaganda seems inseparable from media 
of mass communication, which have the ultimate potential for dissemination 
of information, as well as for engineering of consciousness and public opinion 
manipulation because of their efficacy, availability, and constant presence. 
Nonetheless, understanding of terms of oral, written, and electronic media 
allows panoramic, and in some measure, historical interpretation of the social 
role of communications.” Every new medium that appeared had the previous 
one as its base, so we shall make a chronological summary of how propa- 
ganda was performed before the development of mass media. When we talk 
about mass media, therefore, we talk about modern electronic mass media 
and those whose base is in print. Mass communications is a broader matter, 
and to fully understand it we shall consider the communication role of the 
church, architecture, educational systems, painting, sculpture, coins, rites, and 
other as mass communication.’ Each of these forms of mass communication 
can be used for manipulation or manufacturing of opinion, which are consist- 
ing parts of propaganda since the beginnings of its use. The Roman Empire 
(lasting around 14 centuries, having started as the post-republican period of 
ancient Rome) was known for using propaganda, with many of the methods 


> Lorimer, R. (1998). Masovne komunikacije [Mass Communication]. Beograd, Clio, p. 37. 
3 Tbid., p. 39. 
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being used through art and even in the structural art and the architecture. Their 
methods range from visually pushing certain ideals, or within the stories that 
they passed on, often exaggerating certain figures or ideas to promote their 
motives. Propaganda mainly began within 30 BCE and 330 CE, having been 
started by the emperors of that time, and it was used not only to push the 
personal status of the people and the rulers, but also to unify the empire and 
promote Pax Romana (Roman peace). Propaganda was used to inform the 
people of the daily happenings and anything important that must be to their 
knowledge, such as the success of the ruler and the army, among other things. 
Art (both through paintings and sculptures, many of the methods being used 
to promote a heroic image on a person or cause) was the main way of propa- 
ganda, as unlike other time periods, visual methods were one of the best ways 
to spread knowledge, as many things were documented through written word 
and many people being unable to read — they also did not have radios to wide- 
ly broadcast information through speech.‘ In addition to visual, propaganda 
was performed orally as well, through ,,nuncii“ (Latin Singular ,,Nuncius“) 
who announced the news to gathered citizens on squares and other public 
spaces and, more often than not, the information to be reported were con- 
trolled by rulers, who controlled nuncii. In turbulent times, when rulers were 
often replaced, the nuncii were adapting their speeches to the current moment, 
which sometimes led to contradictory information being shared every next 
time when they spoke. In such ways, propaganda was performed even with- 
out media in the modern sense of that word, and the presence of propaganda 
techniques in manners of ruling and public communications existed even in 
first human civilizations. 

Gutenberg’s invention of the printing press marked the steppingstone 
for propaganda to reach a much more massive audience. The Reformation 
would not be possible without that invention, as it allowed Martin Luther to 
mass print the Bible in the German language, and it led the Catholic Church 
to establish a body that inspired the term ,,propaganda“. The leaders of the 
French Revolution consciously employed all forms of art to mobilize public 
sentiment in favor of the new France and French nationalism. In the absence 
of mass media, artists were able to reach and influence a large number of 
the population who were not otherwise accessible to propaganda.° We had a 


4 Huzen, K. (2020). Propaganda Through the Ages, Christchurch, Middleton Grange College, pp. 
2-3. 

> Dowd, D. L. (1951). Art as National Propaganda in the French Revolution, Public Opinion 
Quarterly, 15 (3), pp. 532-546. 
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similar situation during the American Revolution that took place a bit earlier. 
Mass printing was an excellent method, but it implied literacy of the recipi- 
ents in cases of written messages, so visual message had greater importance, 
from illustrations, cartoons, and posters, to elite art. In America, where formal 
art had not advanced either technically or in popularity, artistic propaganda 
was primarily exhibited through political cartoons, though a few examples 
of propagandistic portraiture do exist. Here, tradesmen, not trained artists, 
produced art. Contrarily, while there was an equally productive culture of 
political cartooning and pornography in France, the greatest achievements 
in artistic propaganda here appear through historical and allegorical paint- 
ing.° Propaganda transformed in its modern form through war propaganda in 
the XX century. The pioneer of modern propaganda, Edward Bernays, when 
opening his office for public relations counseling, said, ,,I decided that if you 
can use propaganda for war, you can certainly use it for peace”. Bernays then 
renamed propaganda to public relations, but the efficacy of the war propa- 
ganda, both in WWI and in Nazi Germany, has convinced him that people can 
be convinced of anything if the right things are being told to them in the right 
way and the right intervals. 

Propaganda was the fundamental basis and tool of Nazims since the very 
beginning, initially through organizing the National Socialist Workers Party 
of Germany (Nationalsozialistische Deutsche Arbeiterpartei, NSDAP) and 
its predecessor, Workers’ Party of Germany. In his book Mein Kampf, Adolf 
Hitler dedicated several chapters to propaganda, in contexts of war propagan- 
da and the relation between propaganda and organization. ,,When I entered 
the German Labour Party I at once took charge of the propaganda, believing 
this branch to be far the most important for the time being. The first necessity 
was not so much to rack one’s brains over problems connected with organiza- 
tion as to spread our ideas among as many people as possible. Propaganda 
should go well ahead of organization and gather together the human material 
for the latter to work up.*’ For purposes of information dissemination and 
obtaining media space, NSDAP acquired newspaper Volkischer Beobachter, 
which became an essential tool of propagating that party’s ideas. After they 
won power in 1933, the party and its leader formed the Ministry for Public 
Enlightenment and Propaganda, headed by Joseph Goebbels. As the central 


° Blair, M. (2008). Art as Propaganda in Revolutionary America and France — A Comparative 
Analysis, Mahurin Honors College Capstone Experience/Thesis Projects. Paper 102. (2020, Avgust, 
30), Available at: https://digitalcommons.wku.edu/stu_hon_theses/102 
’ Diggs-Brown B., (2011). op. cit., p. 49. 
® Hitler, A., (1925). Mein Kampf, Munich, Franz Eher Nachfolger, p. 620. 
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office of Nazi propaganda, it comprehensively supervised and regulated the 
culture and mass media of Nazi Germany.’ In addition to the promotion of 
ideology, the cult of personality, total control over information, and equally 
important censorship, the Nazis recognized the potential of film in the ad- 
vancement of propaganda, while practically making it an art form. Director 
Leni Riefenstahl was the most prominent film auteur of this ideology, and her 
documentary film ,, Triumph of the Will (Ger. Triumph des Willens), depict- 
ing the 6th Party Congress of NSDAP in Nuremberg, which gathered 700,000 
people, contains the most iconic visual representations of Adolf Hitler, as well 
as Nazi iconography and choreography. While Leni Riefenstahl was subtle, 
particularly in her film ,O0lympia“, about the Olympic Games held in Berlin 
in 1936, there were much more crude propaganda films, particularly ,,The 
Eternal Jew” (“Der Ewige Jude’’) from 1940, made after the personal insist- 
ence of Joseph Goebbels, who additionally was personally involved in the 
production, which was a rarity for him. The Nazis gave special attention to 
rallies, where they used the charisma and oratorical skills of Adolf Hitler. A 
special department of the Ministry for Public Enlightenment and Propaganda 
worked on rallies, as they were an opportunity to communicate both visual 
and oral messages to a large mass of people. Both messages were carefully 
and elaborately created and delivered, through decorum, symbolism, and cho- 
reography for visual messages, and by exceptionally skilled oratory perfor- 
mances for verbal messages. 


3. Propaganda, media, and nationalism 


Considering the historical context of propaganda use, we can conclude 
that it most often followed revolutions and wars, meaning it had an ideologi- 
cal and/or nationalist base. In that sense, we shall add that one of the most 
efficient, successful, and comprehensive propaganda machines was run by the 
Soviet Union, created after a revolution that brought the Bolsheviks to power. 
When we talked about Nazi usage of film for propaganda purposes, we shall 
also mention Soviet film propaganda, and the film “The Battleship Potemkin” 
(Rusian: bpouenocer ,, JorémKun“) directed by Sergei Eisenstein (Russian: 
Cepreii Di3enwiTelin) from 1925, which in addition to being a propaganda 
film is a masterpiece of early cinema and significant artistic achievement. 
Soviet propaganda also used animated films, posters, and pamphlets, and the 


° Manvell, R, Fraenkel, H. (2010). Doctor Goebbels — His Life and Death, New York, Skyhorse, 
pp. 140-141. 
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fact that there is a permanent exhibition of Soviet revolutionary posters in 
Tate Modern” in London speaks enough about its artistic quality. Naturally, 
all of these examples of modern propaganda imply the use of mass media. 
Nazis and Soviets used film and radio, controlled the press, and contempo- 
rary propaganda evolved with the development of each new medium of mass 
communication, particularly of television, as well as the Internet in the XXI 
century. Both television and the Internet created new ways of mass manipu- 
lation and manufacturing of consciousness and consent, reaching the peo- 
ple whom it was impossible to identify and reach by earlier means of mass 
communication. 

Propaganda, and its consisting parts, would not be efficient if their action 
mechanism isn’t a particular abuse of trust. Journalism, as one of the founda- 
tions of democracy, functions when journalists give information and analyses 
to the citizens, improve communication within society, and significantly al- 
low self-government. Nonetheless, journalism, in its worst form, is one of 
the foundations of demagogy, despotism, and limited freedom. It quickly be- 
comes a propaganda weapon for powerful interests''. In that way, the trust 
citizens have in their state, and their media becomes betrayed by manipulation 
mechanisms, which have several goals. Manipulation is never a goal in itself; 
it is always a means for achieving goals. One of the attributes of manipula- 
tion is that it can never be spontaneous, unplanned, and unintentional.” As 
we could learn from historical examples, behind the manipulation as an in- 
separable part of propaganda is firstly a fundamental idea that is propagated, 
divided into as many pieces as it is necessary, for that idea to be spread fully 
and in the most desirable way. Other inseparable parts of propaganda are also 
achieved through media manipulation, such as the creation of public opinion 
and, in Bernays’ words, “engineering of consent”. The national role, although 
the most abstract, is the most staunch. Forcing of the national role is regularly 
done through the creation of national aces and national complexes created 


‘0 Tate Modern, Russian Revolutionary Posters, (2020, Septembar, 01), Available: https://www.tate. 
org.uk/whats-on/tate-modern/display/russian-revolutionary-posters 

"1 Bjelajac, Z., Filipovic, A. (2018). Uticaj masovnih medija na degradaciju savremenog dru&tva 
[Influence of Mass Media on Degradation of Contemporary Society]. in Bjelajac, Z., Filipovié, A. 
(eds.) Uticaj masovnih medija na degradaciju savremenog druStva [Influence of Mass Media on 
Degradation of Contemporary Society]. special issue, Kultura polisa, pp. 9-21. 

” Filipovié, A. (2018). Manipulacija u medijima kao faktor degradacije savremenog druStva [Media 
Manipulation as a Factor of Degradation of Contemporary Society]. in Bjelajac, Z., Filipovié, A. 
(eds.). Utica} masovnih medija na degradaciju savremenog druStva [Influence of Mass Media on 
Degradation of Contemporary Society]. special issue, Kultura polisa, pp. 45-60. 
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in the model of the consciousness industry.'? That staunchness directly gives 
strength to nationalist propaganda, and nationalist propaganda strengthens na- 
tionalism and national homogeneity. 

The first association on nationalism and its extreme forms, as an idea 
and a goal of propaganda, is Nazi Germany. Nonetheless, we live in the re- 
gion and in time where we were direct witnesses of the devastating effects of 
ultranationalist propaganda during the Yugoslav Wars. Every Balkan country 
has its unfulfilled ultranationalist idea about a great state that would cover 
the ethnic distribution by its territory. The politicians, through skillful ma- 
nipulation and lies, maintain the consciousness of their subjects about the size 
and power of their nation, about an injustice done to them, and about them, 
the politicians, who can rectify the historical injustice and prevent new ones 
from being done.'* Such an approach is harmful enough even in peacetime, 
as extreme forms of nationalism foster chauvinism and xenophobia, in ad- 
dition to being based on myths and not the facts. With its massiveness and 
far-reach, with propaganda for nationalist purposes, we inevitably arrive at 
manipulation of the value system, through initial manipulation of patriotic 
feeling. Precisely that combination makes it possible for seemingly ordinary 
and peaceful people to commit unimaginable crimes in war conditions. Value 
system manipulation, in this case, revolves around the fact that the standard 
value system, which practically forbids people to do certain things to other 
human beings or living creatures, erodes in a way that the members of the 
other nation, who are targeted by both propaganda and ultranationalist ten- 
dencies of one country, are viewed as beings lesser than human, or sometimes 
lesser than other living beings, so it is not a crime nor something unethical 
if you do anything to them. If it weren’t like that, we would not have heard 
for any Aushwitz, Jasenovac, Nanking, Sabra and Shatila, Srebrenica. In all 
those instances, propaganda allowed such massacres to happen as the public 
opinion of approval of such acts was created because it was in the interest of 
the nation. In some instances, the propaganda continues, so the genocide com- 
mitted over ethnic Armenians by Turkey between 1914 and 1923 is officially 
called by that name by only 32 countries, while official Turkey still denies 
that the genocide happened, despite estimations of up to 1,5 million casual- 
ties and forced displacements. Otherwise, to further understand the systemic 
nature of that event, it is important to know that the crime was a continuation 


® NeSkovié. R., (1981). Sveobuhvatnost industrije svesti [The totality of the industry of conscious- 
ness]. Kultura, (53), pp. 189-214. 
4 Filipovié, A., op. cit. 
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of Hamidian Massacres over ethnic Armenians committed between 1894 and 
1896, with estimated casualties between 200,000 and 400,000 people. 

In order for ultranationalist propaganda to be successful, it is clear that 
a firm control over mass media has to exist since they are the most criti- 
cal disseminator of systemic propaganda. Such control, generally, can only 
be achieved by countries, and historical examples tell us that instigators and 
organizers of nationalist propaganda were always countries. It is nearly im- 
possible for any interest group to act so harmfully on the majority population 
of a country without that country behind it all. Therefore it is crucial to de- 
velop democratic capacities, free media, and high social consciousness built 
on the humanist value system. Unfortunately, historical examples also tell 
us that all of that is not enough to prevent ultranationalism and its devastat- 
ing consequences. Still, on the other side, although it does not prevent such 
tendencies from appearing, a society built on said principles has a capacity 
to lessen the probability of appearance of ultranationalist ideas and trends, as 
well as to resist if they appear. We already said that every new medium brings 
new possibilities for propaganda activities and reaches a greater number of 
people, so in the digital age, when the Internet is used by around 60% of the 
world population, we have nearly five billion people that can be homogenized 
and instrumentalized around, theoretically, any idea. If it were possible to 
homogenize all these people around something good for humankind, like en- 
vironmental protection or helping those less fortunate, it would be a blessing, 
but a gathering of a large number of people around something constructive 
is far less inherent to human nature that fragmented gathering around some- 
thing destructive. It is far easier to gather smaller but large enough numbers 
of people and unite them in hatred toward someone else, and that is another 
fact that explains how systemic ultranationalist propaganda quickly becomes 
dominant public discourse and views of the surrounding and the world. 


4. Discussion 


Nationalism and its extreme forms brought death and misfortune to hun- 
dreds of millions of people throughout human history. Only in WWI, there 
were between 70 million and 85 million casualties, out of which there were 
around 50 million civilians. The total number of victims amounted to 3% of the 
then-world population. In WWI, about 20 million people were killed, with a 
similar number of wounded, and the war-ravaged countries and societies faced 
a deadly pandemic of HIN1 influenza, the Spanish flu, which took another 100 
million lives. In the First World War, just our country lost around a third of its 
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population. While commenting on the influence of propaganda in WWI, Noam 
Chomsky wrote: ,,The First World War was the first time there was highly or- 
ganized state propaganda. The British had a Ministry of Information, and they 
really needed it because they had to get the US into the war or else they were in 
bad trouble. The Ministry of Information was mainly geared to sending propa- 
ganda, including huge fabrications about “Hun” atrocities, and so on. They were 
targeting American intellectuals on the reasonable assumption that these are the 
people who are most gullible and most likely to believe propaganda. They are 
also the ones that disseminate it through their own system. So it was mostly 
geared to American intellectuals and it worked very well. The British Ministry 
of Information documents (a lot have been released) show their goal was, as 
they put it, to control the thought of the entire world, a minor goal, but mainly 
the US They didn’t care much what people thought in India. This Ministry of 
Information was extremely successful in deluding hot shot American intellec- 
tuals into accepting British propaganda fabrications. They were very proud of 
that. Properly so, it saved their lives. They would have lost the first World War 
otherwise. In the US, there was a counterpart. Woodrow Wilson was elected in 
1916 on an anti-war platform. The US was a very pacifist country. It has always 
been. People don’t want to go fight foreign wars. The country was very much 
opposed to the first World War and Wilson was, in fact, elected on an anti-war 
position. “Peace without victory” was the slogan. But he was intending to go to 
war. So the question was, how do you get the pacifist population to become rav- 
ing anti-German lunatics so they want to go kill all the Germans? That requires 
propaganda. So they set up the first and really only major state propaganda 
agency in US history. The Committee on Public Information it was called (nice 
Orwellian title), called also the Creel Commission. The guy who ran it was 
named Creel. The task of this commission was to propagandize the population 
into a jingoist hysteria. It worked incredibly well. Within a few months there 
was a raving war hysteria and the US was able to go to war. A lot of people were 
impressed by these achievements. One person impressed, and this had some 
implications for the future, was Hitler. If you read Mein Kampf, he concludes, 
with some justification, that Germany lost the first World War because it lost the 
propaganda battle. They could not begin to compete with British and American 
propaganda which absolutely overwhelmed them. He pledges that next time 
around theyll have their own propaganda system, which they did during the 
Second World War.'*” Naturally, war propaganda, which created public opinion 


'S Chomsky, N. (2003). Mediji, propaganda i sistem [Media, Propaganda and System]. Zagreb, 
Dru&tvo za promicanje knjizevnosti ka novim medijima, pp. 11-12. 
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and consent, is not the sole culprit for such casualties, but many things that 
are happening in wars would not be possible without that engineering of con- 
sciousness and consent. Additionally, both world wars predate television, and 
particularly 24-hour news cycle and the Internet. The modern society, which we 
can call a “society of screens”, is even more susceptible to propaganda, and the 
people, regardless of all historical lessons, technological progress, and increase 
of total human knowledge, are now possibly even more vulnerable to systemati- 
cally instrumentalized media for any purpose, including the ultranationalist one. 

The modern American propaganda machine generally is not based, nor 
it works for nationalist goals and purposes. The USA, as a nation created by 
immigrants from all over the world, is not immune to nationalism, which was 
visible many times through history, but as a hegemon after the WWI, and 
particularly as the sole superpower after the USSR was dissolved, has goals 
and interests that surpass fragmented nationalist interests. Simply put, they are 
so big and powerful that their interests, despite putting America first, are glo- 
balist and imperialist in their nature, and in the US, patriotism is far more pre- 
sent than nationalism, despite the two terms sometimes being overlapped. It 
is the same in Russia, with additional Soviet internationalist heritage. Playing 
the role of the world policeman does not necessarily imply nationalism, nor 
does the presence of interests of large powers in countries that are thousands 
of miles away, and with which they generally do not share values. Such inter- 
ests are far broader and more elaborate than simple nationalism. Therefore, 
despite performing propaganda most efficiently and elaborately, it still differs 
from the kind of propaganda that is subject of this paper. Yet, although na- 
tionalism of the countries that control the propaganda is not a basis of it, the 
propaganda while working in the interest of these countries, often instigate 
ideological and nationalist ideas in target countries of the propaganda, which 
in turn encourages extremism and radicalization, whether as the desired prod- 
uct, or as a side product of the propaganda. The extremist propaganda is too 
widely available and distributed, particularly over the Internet, and has a di- 
rect influence on the radicalization and orientation of susceptible individuals. 
The toxic messages of extremists directly strike democracy, the rule of law, 
individual freedoms, respect and tolerance of different religions and beliefs, 
and values like freedom of speech or freedom of religion.'° In peacetime, a 
discourse generated by ultranationalist propaganda undermines the rule of law 
by spreading hate speech and instigating racial, religious, or national hatred, 


'6 Bjelajac, Z. (2017). Bezbednosna kultura — umeée Zivljenja [Security Culture — Art of Living]. 
Novi Sad, Pravni fakultet za privredu i pravosude, p. 195. 
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which is explicitly forbidden by legislative acts on several levels. In our legis- 
lation, Article 18 of the Constitution prescribes that regulations about human 
and minority rights are to be interpreted in favor of the advancement of val- 
ues of a democratic society, in accordance to current international standards 
of human and minority rights, as well as in the practice of the international 
institutions that oversee their enforcement.'’ In addition to the Constitution of 
the Republic of Serbia, several laws prohibit the hate speech, like the Law on 
the prohibition of discrimination, the Law on public information and media, 
the Law on electronic media, while the Criminal Code of the Republic of 
Serbia in Article 54a recognizes hate element of the crime as an aggravating 
circumstance when sentencing for a committed crime.'* Naturally, all of these 
provisions are related only to hate speech and crimes inspired by hate, and the 
totality of propaganda contains numerous additional challenges, both for the 
legal system and the society as a whole. 


5. Conclusions 


Regardless of its harmfulness, which we modestly illustrated in this pa- 
per, propaganda, including the ultranationalist one, cannot be eradicated. One 
part of the reasons for that is in human nature, and human tendency to present 
personal interests as collective ones to achieve them easier, and another part 
of reasons is in the application of propaganda techniques for purposes that per 
se are not harmful to society or citizens. Naturally, as long as we use the term 
“propaganda,” it will have a negative connotation, and it will be perceived as 
its most harmful form, similar to the use of the word “manipulation”. We will 
mention Edward Bernays once more and remind that himself, very aware of 
the negative association that the word “propaganda” brings practically renamed 
the same thing to “public relations”. Naturally, since that time that human ac- 
tivity dispersed around the world and was perfected, so today there is almost 
no media content that is not created with PR principles in mind or does not 
contain some elements of propaganda, even in the sports telecasts, where we 
can regularly see elements of economic propaganda. And while the constitution 
prohibits hate speech, it guarantees the freedom of speech and expression at the 
same time. Media laws guarantee freedom of information but simultaneously 


"” Stojkovié, M., PokuSevski, D. (2018). Anonimna mrznja— mehanizmi zaStite od govora mrznje na 
internetu, Beograd [Anonymous hate — hate speech protection mechanisms]. Beograd, Beogradski 
centar za ljudska prava, p. 17. 

'8 Kriviéni zakonik Republike Srbije, [Criminal Code of the Republic of Serbia], Sluzbeni glasnik 
RS, br. 85/05 — ispr., 107/05 — ispr., 72/09, 111/09, 121/12, 104/13, 108/14, 94/16 i 35/19. 
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prescribe prohibition of distribution of certain information. On the other side, 
public relations, and particularly propaganda, understood more widely that the 
PR is well-funded and well-staffed, and these experts constantly find new forms 
of communicating the information. If the systemic instrumentalization of the 
media for ultranationalist purposes occurs, then things become more complex, 
as they are already more complex due to the level of technological progress, 
human culture, and everyday life. Therefore, a coherent strategy for combatting 
radicalism and extremism demands the development of institutions necessary 
for the improvement of human safety and prevention of these dangerous occur- 
rences in the society’. Additionally, it is essential to continuously work on the 
improvement of the culture of tolerance and development and sustainability of 
a shared value system based on the humanist values. In the opposite, we, as a 
global society, risk the repeating of some of the greatest horrors the humankind 
has seen in the future, and we risk the appearance of new atrocities, some of 
which, like religious terrorist organizations, we have already seen in action, and 
whose activities changed the way we live. 
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PROPAGANDA U FUNKCIJI SISTEMSKE 
INSTRUMENTALIZACIJE MEDIJA U 
ULTRANACIONALISTICKE SVRHE 


REZIME: Propaganda, i njeni elementi, neodvojivi su deo svakodnevnog 
zivota. U digitalno doba, kada se svake sekunde razmeni ogromna koli¢ina 
informacija, mogu¢nosti i varijacije primene propagandnih tehnika su pro- 
porcionalno velike. Najve¢i deo tih propagandnih poruka koje moZemo da 


9 Bjelajac, Z., op. cit. pp. 240-241. 
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vidimo svaki put kada ukljucimo neki uredaj, ili izademo na ulicu 1 pogle- 
damo okolo, spadaju u ekonomsku propagandu. Svaki put kada ¢ujemo 
obraéanje nekog korporativnog ili drzavnog zvani¢nika ¢ujemo paZljivo 
kreiranu i isporucenu poruku koju su sastavili struénjaci za odnose sa jav- 
noscu, koji takode, po svojoj genezi, spadaju u propagandu. Ipak, predmet 
ovog rata je propaganda koja je zna¢ajno malicioznija i u svom nastajanju 
i u svojim pojavnim oblicima, a to je propaganda u ultranacionalisti¢ke 
svrhe. U ovom radu autori najpre razmatraju etioloske 1 istorijske aspekte 
propagande, sa fokusom na one njene forme koje su donele najrazorni- 
je delovanje. Propaganda predatira medije masovne komunikacije, ali je 
upravo pomocu njih dostigla maksimalne kapacitete svog dejstva, pa stoga 
autori razmatraju korelativnost izmedu propagandista, propagande 1 medi- 
ja masovne komunikacije. 


Kljucne reci: propaganda, komunikacija, manipulacija, masovni mediji, 
nacionalizam 
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FINANCIAL STATEMENTS AND AUDIT 
IN THE INSURANCE COMPANY 


ABSTRACT: In accordance with the Law on Insurance and the Law on 
Accounting and Audit, insurance companies in Serbia are required to pre- 
pare financial statements. These materials are submitted to the Agency of 
Business Registers and the National Bank of Serbia from 31 December of 
the reporting year according to the Law on Accounting and Audit. Insur- 
ance companies which undergo a change in a legal position, such as merg- 
ers, divisions, i.e. sales, have to submit financial statements with a cut-off 
on the day determined by the decision on the change of a legal position or 
on the day determined by the sales contract. Furthermore, financial reports 
are submitted in the cases of the insolvency proceedings or liquidation of 
an insurance company. 


The notion of audit in an insurance company has its importance from the 
Insurance Law itself, in which the entire Chapter 9 is dedicated to the audit 
of financial statements. It deals with the performance of the audit, prior 
consent to the selection of the audit company, liabilities of the audit com- 
pany, and the check of the audit report and the notification of the body 
responsible for supervising the audit.' The significance and role of audit in 
an insurance company is far broader, which will be explored later in this 
paper. 


Keywords: Financial analysis, Audit, Control, Insurance companies 
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1. Introduction 
Financial statements in the insurance company 


As in other activities, cash reports in insurance provide an overview of 
the position of the company and the business changes that have occurred in it. 
Their goal is to provide information on the financial statement and success of 
the company, which will be useful for economic decision-making. The reports 
are therefore of tremendous importance to business owners and management, 
but also to state supervision, insurers’ associations, employees, policyholders, 
other interested parties, as well as the general public. 

Based on the numerous specifics of the insurance industry, financial 
statements include data on assets, liabilities, equity, income, expenses and 
cash flows. With regard to international monetary reporting standards, these 
reports should include income statements, cash flow statement, a statement of 
changes in equity, necessary remarks and explanations and a statistical appen- 
dix. In the continuation of this paper, the most important distinctions of the 
balance sheet, income statement and cash flow statement will be highlighted. 


2. Balance sheet 


The balance sheet account represents the balance of the insurer’s assets — 
assets (market value of assets, mainly investments in bonds, shares, real estate 
or loans), and capital and liabilities — liabilities at the beginning and end of 
the accounting period.” 

Cut-off days are usually 31%‘ March, 30" June, 30" September, and 31* 
December. Generally, the annual balance is of greatest importance. Changes 
in individual balance sheet items occur due to different business flows within 
the company. As a rule, the largest items within assets in insurance companies 
are fixed and current assets, and within liabilities is capital. 

Compared to other activities, balance sheets in insurance are character- 
ized by important features. As pointed out earlier, the share of investments in 
assets is significant because insurance companies are important investors in 
the financial market. Significant liabilities towards policyholders are reflected 
on the liabilities side, which can be monitored through items such as unearned 
premium (part of the collected premium which will turn into income in the 
future accounting period) and unpaid claims (estimated expenses for incurred 


> Tepavac, R., Njegomir, V. (2016). Ekonomika osiguranja, [Insurance economics]. Novi Sad, 
Fakultet za ekonomiju i inzenjerski menadzment, p. 230. 
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claims in the current accounting period which are to be paid in the future 
period).’ It is also important to emphasize that some items on the liabilities 
side in insurance companies are determined in a special way. This refers to 
the mathematical reserve in life insurance (the long-term provisions of items 
in liabilities), unearned premiums and reserved claims (items in accruals and 
deferred income). 

Unpaid subscribed capital is registered based on the buyer’s statement 
that s/he will pay funds for the purchasing of the insurance company’s shares. 
Thereupon, once the payment has been made, this item is closed. Intangible 
assets include patents, licenses and similar rights, multi-year leases, invest- 
ments in capital assets and intangible asset down payment. 

Special attention has been given to the item of company’s reputation. It 
represents a type of intangible property that provides the possibility of good 
earnings due to its name, i.e. the company’s brand for many reasons: good 
management, built relationships with customers, technological superiority, 
high performance, weak competition, good business practices, favorable spa- 
tial position. It is accounted for when the investor purchases the entire insur- 
ance company and pays a price that exceeds the regular market value. 


Table 1. Simplified layout of the the insurer’s balance sheet.* 
(as of 31*' December, 2019.) 
































RSD thousands 

item current year previous year index 
ASSETS 

A. Fixed assets-investments 7.800.000 5.995.000 130,11 
- unpaid subscribed capital 100.000 200.000 50,00 
- intangible assets (properties) 200.000 95.000 210,53 
- reputation of the company - - - 

- real estate, plants, equipment 4.000.000 3.800.000 105,26 
- long-term cash investments 3.500.000 1.900.000 184,21 
B. Current assets-receivables 6.010.000 5.012.000 119,91 
- supplies 10.000 12.000 83,33 




















> Lukié, R. (2012). Ra¢unovodstvo osiguravajucih kompanija [Accounting of insurance compa- 
nies]. Beograd, Centar za izdava¢ku delatnost Ekonomskog fakulteta u Beogradu, p. 103. 

4 Aéimovié, S. (2010). Ekonomski reénik [Economic Dictionary]. Beograd, Centar za izdava¢ku 
delatnost Ekonomskog fakulteta u Beogradu, p. 260. 
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- fixed assets intended for sale - - - 
and suspended assets 






































- short-term receivables, 6.000.000 5.000.000 120,00 
investments and cash 

V. Business assets (A + B) 13.800.000 10.995.000 125,51 
G. Loss above the amount of - - - 
capital 

D. Total assets (V + G) 13.800.000 10.995.000 125,51 
D. Off-balance sheet assets 400.000 500.000 80,00 
LIABILITIES 

A. Capital and reserves 4.800.000 3.995.000 120,15 
- basic and other capital 2.900.000 2.500.000 116,00 
- unpaid subscribed capital 100.000 200.000 50,00 
- reserves 400.000 300.000 133,33 
- revaluation reserves - - - 

- undistrubuted profit 1.400.000 995.000 140,70 





- loss up to the amount of capital - - - 





- repurchase of own shares 





B. Provisions and liabilities 9.000.000 7.000.000 128,57 






































- long-term provisions 800.000 850.000 94,12 
- long-term liabilities 50.000 100.000 50,00 
- short-term liabilities 1.000.000 600.000 166,67 
- accrued costs and deferred 7.050.000 5.355.000 131,65 
revenue 

- deferred tax liabilities 100.000 95.000 105,26 
V. Total liabilities (A + B) 13.800.000 10.995.000 125,51 
G. Off-balance sheet liabilities 400.000 500.000 80,00 





Source: Zarkovié, N. (2008). Ekonomika osiguranja [Insurance economics]. Beograd, 
Univerzitet Singidunum, p. 127. 


Accruals are accounts whose task is to contribute to a more accurate and 
justifiable distribution of assets and liabilities by accounting periods, primar- 
ily due to the time mismatch between revenues and expenses on the one hand, 
and payments and disbursements on the other.° Prepayments and accrued in- 


5 Acimovié, S., op. cit., p. 893. 
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come in the insurance company’s balance sheet are included under item B in 
the assets “Current assets — receivables”, sub-item “Short-term receivables, 
investments and cash’. Accrued costs and deferred revenues are a special sub- 
item of liabilities B “Provisions and liabilities”. 

Both sides of these balance sheets, namely assets, specified in assets, 
and sources of assets, specified in liabilities, must have the same value on the 
balance sheet cut-off day. The same phenomenon is observed, but with two 
different accounting points of view. 


3. Income statement 


As with any company, the insurance company’s income statement con- 
sists of revenues, expenses and final business productivity. As opposed to 
balance sheet, which represents the balance at the cut-off day, the income 
statement relates to a period. The most significant is the annual balance sheet; 
nevertheless quarterly and even monthly balance sheets are also compiled. If 
the joint-stock insurance company manages to achieve a balanced movement 
of total revenues and expenses, a profit can be expected. Otherwise, a loss is 
recorded. A mutual insurance company shows a surplus or shortage of funds. 

Although certain distinctions arise from the insurance activity itself, the 
general principles that apply to the preparation of the income statement in 
other activities also apply in insurance. As with the balance sheet, the income 
statement must be balanced. If the income is equal to the expenses, the insurer 
did not make a profit in the long run and when the expenses are higher than the 
income, the survival of the insurance company will be endangered. The goal 
of the insurance company is to achieve higher income from expenses, and the 
other two cases are acceptable only in the short term.° 

With regards to income, the most important items with the insurers are 
usually the following: 

— insurance premium, 

— interest income, 

— claims collected from reinsurance. 


The income item of insurance premium differs from the calculated pre- 
mium as an insurance business indicator. It is determined by a reduction for 
the transferable premium reserves for the following year and an increase for 
the yield premium from the previous year, as well as a reduction in the amount 


° Tepavac, R., Njegomir V., op. cit., pp. 241-242. 
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of calculated insurance tax. Undoubtedly, with our insurers, the insurance pre- 
mium has the largest amount and share in profit. 

The item interest income incorporates interest on the basis of various 
forms of investment of surplus funds available to the insurer and interest on 
unpaid premiums charged to non-paying policyholders. Claims collected 
from reinsurance include inflows from domestic and foreign reinsurers when 
the risks covered by this type of protection are realized. 

Principally, the volume of expenditures with insurers is determined by 
the occurrence of the danger and the resulting compensation, i.e. claims re- 
serves. The next important expenditure item are insurance costs (tangible and 
intangible expenditures). 

Also, significant factors on the expenditure side are reinsurance premi- 
ums and allocations for the measures which would prevent the occurrence of 
harmful events. 


Table 2. Simplified layout of the income statement with insurers 
(for the period 1* January — 31*' December of second- year) 
RSD thousands 









































Insurance premium + 1.000.000 
Claims collected from reinsurance + 250.000 
Damages - 650.000 
Reserved damages - 100.000 
Allocation for measures which would prevent the occurrence - 50.000 
of harmful events 

Reinsurance premium paid - 150.000 
Insurance costs - 250.000 
Insurance profits + 50.000 
Interest income + 60.000 
Total profit before tax + 110.000 
Income tax - 20.000 
Net profit +90.000 














Source: Zarkovié, N., op. cit., p. 129. 


Examination of the causes that determine the achieved business per- 
formance enables undertaking of the measures which would increase the 
insurance company’s profit. Due to distinctions of the insurance business, 
it is difficult or impossible to influence the factor of occurrence of danger 
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and occurrence of damages. However, there are a number of measures that 
create space for profit improvement: reducing the premium to policyholders 
for years without claims, charging additional premiums to those policyhold- 
ers who often experience damages, savings in insurance costs, establishing 
companies similar to insurance, more accurate assessment of necessary risks 
which are required to be transferred into reinsurance.’ 

When the cumulative monetary indicators of insurers’ operations are ob- 
served at the state level, it can be noticed that one and the same company can 
have a relatively small share in the total profit of all insurers in the country, 
and far larger shares in balance sheet assets and capital. On the other hand, 
some companies have significant shares in profit and lower indicators related 
to balance sheet assets and capital. The difference, i.e. the relatedness of these 
participations, arises from the fact that “in insurance business, only the net 
profit does not reflect the actual volume of the insurance company’s success 


in a certain year”.® 


4. Cash flow statement 


The statement of cash flows created by each insurance company repre- 
sents one of the basic financial statements. As pointed out, its structure is a 
legal obligation. The statement of cash flows demonstrates the inflows, out- 
flows and changes in the state of cash resulting from business and financial 
activities, and investments in a certain period. The cash flow indicates where 
the money comes from, what it is used for and how much the account balance 
has changed. 

Due to the special characteristics of the insurance business, and in or- 
der to create a better picture of the financial position of the company, while 
observing the overall cash flow, it is necessary to take into account insurance 
liabilities and their maturity, as well as investments of insurance funds, since 
they are usually set to cover liabilities. However, in order to have a complete 
insight into the overall business of the insurer, it is necessary to consider other 
accounting reports along with the cash flow.’ 


7 Lukic, R., op. cit., pp. 100-101. 
8 Zarkovic, N. (2006). Insurance in Serbia 2004-2006, Survey Republic of Serbia, 47 (2), p. 97. 
» Zarkovic, N. (2013). Pojmovnik osiguranja [Insurance glossary]. Novi Sad, Skonto, p. 549. 
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5. Audit in insurance 


As in other activities, audit in insurance involves a review of the finan- 
cial statements and books of accounts in order to determine their reliability, 
unbiasedness, and compliance with legal regulations and established account- 
ing principles. Independent experts — auditors — are in charge of giving ap- 
propriate assessments in the reports. There is an external audit (performed by 
foreign experts) and an internal audit (performed by experts employed by the 
insurance company). This paper deals with this second viewpoint. 


6. Fundamentals of internal audit in insurance 


The main reason for the existence of internal audit is the fact that it can 
cover an important shortcoming of external audit. Namely, the latter usually 
acts subsequently, when business events have already occurred, while internal 
audit can contribute to the accuracy of business performance presentation and 
the work of the company itself.’ 

As a rule, internal audit in the insurance industry in the world is thor- 
oughly regulated. The same applies to domestic legislation. Starting from the 
magnitude of the insurance company, and the complexity and scope of inter- 
nal audit work, our regulations provide three possibilities: 

1. to be performed by an individual — internal auditor, 
2. to be conducted as part of a special company unit, 
3. to be conducted through a board of auditors. 


An individual dealing with internal audit has a limited role, especially if 
it is an insurance company with a branched business that deals with several 
types of insurance. Furthermore, the board of auditors as a replacement for the 
supervisory board in our country is not widespread. Hence, internal audit in 
insurance usually exists as an independent and separate entity in the company. 

Every business system, including the insurance business system, consists 
of a management, contractor, intelligence and supervisory sub-unit. The su- 
pervisory subsystem should play a significant role in identifying deficiencies 
in the company and making recommendations for solutions to rectify them. 


'0 Slovié Kréadinac I. (2004). Revizija u osiguranju [Insurance audit]. Beograd, Fineks, p. 19. 
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However, the number of Serbian companies in which the supervisory subsys- 
tem is well regulated and where it fulfills tasks well is very small. '! 

Provisions such as: supervision, inspection, audit, accounting, etc. in- 
creasingly appear in legal regulations in Serbia. Therefore, it is necessary to 
differentiate these expressions. In foreign sources in this field, a distinction 
is first made between supervision, on the one hand, and inspection of work, 
i.e. audit, on the other. Supervision is seen as a complex activity of assessing 
the regularity of the company’s operations and issuing orders to eliminate ir- 
regularities that are not in accordance with regulations and other external and 
internal rules. This makes an invaluable contribution to the prevention or re- 
duction of unregulated and impermissible phenomena in work. Insurance su- 
pervision is carried out by external, state bodies (in our country, the National 
Bank of Serbia). 

Although supervision is often considered identical with inspection and 
audit, according to the theoretical understanding, supervision is a higher term, 
while inspection and audit are lower-order terms. 

Inspection and audit have common characteristics — inspection of work 
process parts, comparison of documents and actions taken by the company 
with regulations in order to prevent irregularities and illegalities in the busi- 
ness of the business entity. It is not always easy to differentiate them because 
they both fall into the field of business supervision.’ 

However, performance checks and audit differ in important factors. The 
differences are pointed out by questions: 

— executors or persons in charge of performing one or another procedure, 

— level of expertise, i.e. required training, 

— the existence or non-existence of supervisory bodies involved in these 

actions, 

—frequency of implementation of prescribed inspection and audit 

activities, 

— the manner of performing these tasks, 1.e. work procedures. 


11 Micié, Lj. (2007). Rukovodenje internom revizijom u osiguranju, [Internal Audit Management 
in Insurance]. Finansije, bankarstvo, revizija, osiguranje, 4 (2), p. 100. 

® Vujovic, V. (2006). Misljenje sa rezervom [Opinion with reservation]. Ekonomska politika, 27. 
februar, p. 13. 
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7. Categorization of labour inspections 
in the insurance company 


Generally, inspection of the insurance company’s labour implies examin- 
ing whether certain behaviors, methods and procedures in it are harmonized 
with certain criteria, i.e. requirements. It has to be permanent and based on 
professional or scientific grounds. 

Normally, labour inspection is present in companies in all countries, re- 
gardless of the degree of their development and the form of government. A 
certain type of inspection of economic entities also existed in socialism. In 
developed capitalism, when the role of the owner is separated from the man- 
ager of the company, it becomes a regular form of action. Primarily, it refers 
to bookkeeping records and reports. 

There are a large number of labour check divisions in insurance and oth- 
er companies. They are based on different criteria. The most important types 
of checks include:"° 

1. external and internal verification, 
. direct and indirect verification, 
. accounting and management audit, 
. prevention and suppression check, 
. external and substantive verification. 


nABWN 


1. External verification shall be performed by persons who are not em- 
ployed by the insurance company. It is most often carried out by the 
state bodies through checks as special working bodies. In terms of 
time, the external audit falls under the subsequent audit, as it exa- 
mines the completed business changes in certain sections of the 
company’s work. 

2. Internal verification is carried out by the employees of the insurance 
company. It consists of all forms of internal audits which are diffe- 
rent from internal accounting audits. Essentially, the scope of in- 
ternal audits also includes accounting and management audits with 
exclusively internal features. In our legislation, internal check is 
most often mentioned. 

3. Direct verification represents such examination by which each ori- 
ginal document is verified. It is evident that such a check can be 


8 Micié, Lj., op. cit., p. 101. 
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carried out only with a smaller volume of business changes, because 
it requires more time and produces higher costs. 

4. Indirect verification represents research according to the method of 
arandomly selected sample, i.e. verification based on aggregate data 
from the same type of work procedures, for example, resolving cla- 
ims from one branch of insurance. 

5. The persons employed in the company’s accounting department are 
in charge of the accounting audit. In essence, the accounting audit is 
always ongoing because the accounting staff always performs it du- 
ring the regular duration of the work process.'* Management audit 
includes all types of ongoing audits that do not fall under the acco- 
unting audit. The current examination of the insurance company’s 
general management achieves a verification of the entire system’s 
division. 

6. The check for prevention is carried out in order to avoid deviations 
from the prescribed business rules of the insurance company. 

7. The check for suppression follows when violations of the prescribed 
rules have occurred with a high degree of probability. 

8. The external verification aims to assess the measure of complian- 
ce with all principles of flow and renewal of documents that accom- 
pany the work of the company. This check always precedes the sub- 
stantive check. It refers to past business operations. 

Substantive verification examines the essential and substantive accuracy 
of business ventures. Unlike external verification, it may refer to both past and 
future endeavors. 


8. Internal audit tasks in the insurance company 


According to our regulations, each insurance company is obliged to es- 
tablish a special part that will deal with the internal audit of the company’s 
operations and which will be independent and autonomous in performing its 
work. That part of the company is directly subordinated to the supervisory 
board to which it reports to and regularly submits reports to it. Other bodies of 
the insurance company, as well as employees, are prohibited from preventing, 
restricting or hindering the work of employees in internal audit.'> 


4 Zakon o ra¢unovodstvu i reviziji [Law on Accounting and Auditing], Sluzbeni glasnik RS, 46/06, 
111/09, Art. 9. 
'S Zakon o osiguranju [Insurance Act], op. cit., Art. 154. 
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The following tasks are assigned to the internal audit of the insurance 
company: 

1. continuous monitoring, verification and improvement of the work 
system in the company, 

2. assessment of the risk management organization to which the in- 
surance company is exposed, i.e. which can be assumed to be 
endangered, 

3. assessment and evaluation of the established manner of the 
company’s internal audit performance. This includes procedures and 
actions which the management of the insurance company is obliged 
to carry out in a manner appropriate to the nature, complexity and 
hazards of work, or changes in business conditions that can be fore- 
seen, in order to prevent irregularities and illegalities in business, 

4. issuing recommendations for the elimination of observed irregulari- 
ties and shortcomings in the work, and for the improvement of work 
procedures. 

The insurance company’s internal audit department monitors and 
evaluates: 

1. adequacy and implementation of prescribed risk control policies and 
procedures, 

2. accounting procedures and organization of work in accounting, 

3. reliability and speed of creating monetary and management 
information. 


The conduct of internal audit is regulated by a rulebook issued by the 
board of directors of the insurance company. Through the rules and work pro- 
gram, the company is obliged to ensure that the operations of this department 
are in accordance with the principles of the profession and the customs of 
internal audit, international standards in this area, and with appropriate moral 
principles. 

In order to perform internal audit activities, an insurance company must 
have at least one internal auditor. The company is obliged to determine the 
conditions for the appointment (and dismissal) of this person, as well as the 
schedule of other employees (if any) in the internal audit department. The 
internal auditor is prohibited from performing other tasks in the company. He 
has no authority or responsibility for the preparation of files and other docu- 
ments that may be subject to audit. 
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The annual work plan of the internal audit includes the planned activi- 
ties, primarily the business areas of the insurance company that will be subject 
to inspections and deadlines for the completion of the planned actions. 

Regardless of the program and work plan, the internal audit may in in- 
dividual cases perform an extraordinary review of operations, based on the 
request of the management (assembly or supervisory board). 

Recognizing the importance of the insurance business and its impact on 
cash flows in the country, insurance supervision is stricter and more compre- 
hensive than in many industries. Internal audit is the first step in it, followed 
by external audit and supervision by the National Bank of Serbia.'® 


9. Reporting by internal audit 


The insurance company’s Internal Audit Department compiles quarterly 
and annual reports. 
Generally, the quarterly internal audit report contains:'’ 

1. a description of the performed examinations of the company’s work, 
i.e. the subject of the audit, 

2. assessment of the manner of processing documents and procedures 
for concluding insurance contracts, issuing policies and resolving 
claims, 

3. illegalities and other irregularities — if they were noticed in the au- 
dit procedure, with explanations and consequences of the identified 
irregularities, with the designation of responsible persons, 

4. proposal of measures for elimination of observed irregularities and 
deadlines for their implementation, 

5. other findings, assessments and proposals regarding the elimination 
of irregularities established by the internal audit. 


The annual internal audit report is, undeniably, more extensive. In ad- 
dition to everything stated for the quarterly report, it also encompasses the 
following items: 

1. report on the implementation of the work program and the annual 
work plan of the internal audit, 
2. summary of significant findings from the performed audit, 


'6 Vujovié, V., op. cit., p. 16. 
" Zakon o osiguranju [Insurance Act], op. cit., Art. 158. 
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3. assessment of the measures taken to eliminate the established 
irregularities. 


The Internal Audit Department is obliged to submit both quarterly and 
annual reports to the Supervisory Board of the insurance company. The com- 
pany’s Supervisory Board reviews the annual internal audit report at the same 
time as the insurance company’s annual financial report. The Supervisory 
Board is obliged to submit the annual internal audit report to the General 
Meeting of Shareholders. The report regarding the findings of the internal au- 
dit on the measures taken and the supervisory board to eliminate the observed 
irregularities in the work is also submitted 

Internal audit reporting does not always have to adhere to the stated 
deadlines, i.e. reports. If the Department responsible for these affairs discov- 
ers that the insurance company does not act in accordance with the rules on 
risk management regarding the application of co-insurance and reinsurance 
institutions, payment of claims, maintenance of payment, amount of share 
capital, technical reserves, guarantee reserves, investment of these funds, 
etc.'’ Which, in essence, endangers the interests of the insured, it shall imme- 
diately, and no later than twenty-four hours from the moment of knowledge, 
inform the supervisory board. 


10. Conclusion 


The subject of research in this paper was financial reports and audit in 
the insurance company. The three most important financial reports were pro- 
cessed — the balance sheet, income statement and cash flow statement, which 
insurance companies are obliged to compile and submit to the competent state 
bodies. In addition to the general characteristics of these materials, which are 
the same in many activities, the focus was on emphasizing the specifics and 
differences in the insurance industry. In addition to showing the business and 
financial position, as well as all business changes that have occurred in the 
insurance company, these reports are used not only by the management itself 
to make more authoritative and thorough decisions, but also by the environ- 
ment — primarily supervision, other persons and the general public. 

This paper also emphasizes the importance of audit in work, understood 
as an inspection of the accuracy of accounts and work of the insurance com- 
pany. Whether voluntary or imposed by law, an audit in insurance involves a 


'8 Zakon o osiguranju [Insurance Act], op. cit., Art. 149. 
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thorough assessment of the validity of the company’s financial statements and 
its operations. In particular, the items in the insurer’s balance sheet (assets and 
liabilities), and in the income statement (profit and loss account) are checked 
as the basic financial statements that accompany each business year. In Serbia, 
an audit is required by law for all insurance companies. It is performed by 
external auditors who compile a detailed audit report, but also by the internal 
audit in the insurance company, which has a wider range of work, because it 
supervises the entire scope of the company’s business. In addition, the audit 
institution has an extremely important role in the implementation of state su- 
pervision over insurance, which is assigned to the National Bank of Serbia. 


Puzié Goran 
Dr, Redovan professor, Fakultet za ekonomiju i inzenjerski menadzment, 
Univerzitet Privredna akademiya, Novi Sad 


FINANSIJSKI IZVESTAJI I 
REVIZIJA U OSIGURANJU 


REZIME: U skladu sa Zakonom o osiguranju i Zakonom o ra¢unovodstvu 
i reviziji, osiguravajuca druStva u Srbiji duzna su da pripreme finansijske 
izveStaje. Ovi materijali se dostavljaju Agenciji za privredne registre 1 Narod- 
noj banci Srbije od 31. decembra izveStajne godine, u skladu sa Zakonom 
o ratunovodstvu i reviziji. Osiguravajuca druStva koja prolaze kroz pravni 
polozaj, poput spajanja, podele, odnosno prodaje, moraju da podnesu finan- 
sijske izveStaje sa presekom na dan utvrden odlukom o promeni pravnog 
polozaja ili na dan utvrden prodajom ugovora. Pored toga, finansijski izveStaji 
se podnose u slucajevima insolventnosti ili likvidacije osiguravajuceg 
druStva. Pojam revizije u osiguravajucem druStvu ima znaéaj iz samog Za- 
kona o osiguranju, u kojem je celo poglavlje 9 posveceno reviziji finansijskih 
izveStaja. Bavi se obavljanjem revizije, prethodnom saglasnoS¢u za izbor re- 
vizorske kuée, obavezama revizorske kuce i proverom izveStaja 0 reviziji i 
obaveStenjem tela odgovornog za nadzor revizije. Znacaj i uloga revizije u 
osiguravajucem druStvu su daleko Siri, Sto ée biti istrazeno u ovom radu. 


Kljucne reci: finansijska analiza, revizija, kontrola, osiguravajuca drustva 
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